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JUDGMENT

INTRODUCTION
1. This is an appeal from a decision of Ward CJ given on 10th November 2009 striking 

out the appellants writ and statement of claim under Civil Rules 2000, Ord. 18, r. 19, and 

awarding the respondents their costs.

2. The first appellant is a local company and is the developer of a residential 

development in Long Bay Hills, Providenciales. On the 16th September 2008 it entered 

into an agreement with the second and third respondents (‘the Selassies’) to construct a 

house for them on its development on a parcel of land which, under a separate sale 

agreement, it sold to them. At or about the same time the second appellant entered into an 

employment agreement with the Mr. Selassie to employ him as site supervisor for the 

whole development. Ancillary to these arrangement the parties entered into an escrow 

arrangement with the first respondents (‘Misick & Stanbrook’) under which they would 
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hold $429,500 from the Selassies to make the payments due under the construction 

agreement.

3. Disputes arose between the principal parties. On 9th July 2009 Misick & Stanbrook, 

who acted for the Selassies, sent a letter before action to the appellants. This also 

indicated that they then held $400,000 in escrow. Rather than respond to that, the 

appellants issued their own, generally indorsed writ on 14th July, together with a Notice 

of Motion for a Mareva injunction in respect of the $400,000 in escrow, returnable on the 

15th July. That writ was headed ‘Tn an Intended Action” and was generally indorsed as 

follows:

“The Plaintiffs’ claim is for an injunction with respect to $400,000 plus interest 

held in Escrow by 1st defendants, and a claim for contractual debt and interest 

thereon of $44,499.90 plus interest of $27,590 (contract interest claimed of 2% 

per week since 10th December 2008 to current date at 10th July 2009, and 

continuing), plus substantial loss and damages of $225,000, not including 

additional special and general damages to be assessed by the Court, as more 

particularly described in the Statement of Claim to be filed as soon as 

practicable.”

4. The respondents immediately issued a summons to strike out the indorsement on the 

writ and the Notice of Motion for various defects. In the event the appellants failed to 

appear at the hearing of the injunction application in Providenciales on the 15lh July, so 

that the matter was stood over. The appellants did not then immediately file their 

statement of claim, and on 10th August 2009 the respondents issued a summons to 

dismiss the action for that failure. The statement of claim was then filed on 19th August.

5. In the interim, on 16th July the Selassies had issued their own writ and statement of 

claim (Action CL 141/09), which was eventually served on 29th July. On 28th August the 

appellants filed a defence and counterclaim in that action, the counterclaim essentially 
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replicating the statement of claim they had filed on the 19th August in this action (CL 

138/09).

6. That was essentially the state of play when the matter came before the Chief Justice on 

10th November, when he struck out the appellants’ proceedings. The appellants’ Notice of 

Motion for a Mareva injunction and other relief was also before him on that date, but he 

made no decision on it once he had determined to strike out the proceedings.

7. In an extempore judgment the learned Chief Justice held that the indorsement on the 

writ was defective in that it did not particularize the contract or contracts on which the 

claim was brought, and that it was inappropriate to include the claim for an interlocutory 

Mareva injunction in the writ. He further held that, while the statement of claim did 

particularise the contract in respect of which the claim was brought, it also seemed to 

raise a second contract and referred to others. He went on:

“It shows, in its entirely, that the indorsement was very much inadequate in the 
circumstances because the claim under the second claim is far wider than the 
matter that is being referred to in the indorsement. It does specify that the 
agreements are apparently the sale agreement and the construction agreement but 
then it covers more and deals with the employment contract. It seeks as a remedy 
an order for sale, it raises an action, an apparent claim for defamation, although 
that is not in fact pleaded in a proper way, and it seeks specific performance of, I 
think, the construction contract and also damages for breach of contract without 
specifying what those are.

“I’ve looked at that as carefully as I can and I feel that, in the circumstances, it is 
too confused and cannot be remedied by amendment. I think I’ve left out also that 
it included a prayer for an order for sale of property which was never mentioned 
in the indorsement.”

He then went on to say that the whole action was struck out, as he did not think that the 

defects could be cured by amendment. He then said that he noted that the respondents had 

filed CL 141/2009, and that the appellants’ defence and counterclaim in that raised the 

same issues, so that it seemed best to him for the matter to proceed on that action subject 

to the defence and counterclaim being put into “better form”.
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8. The matter first came before us in the last session on the appellants’ ex parte 

application for leave to appeal, that having been refused by the Chief Justice. On 4th 

February 2010 we directed that the application be adjourned to an inter partes hearing in 

respect of the second and third respondents only, to whom notice should be given. It was 

implicit in that that we refused leave at that stage in respect of Misick & Stanbrook, and 

that the action against them remains struck out. We considered it inappropriate to join 

them in the action, as no cause of action was alleged against them as escrow agent.

LEAVE TO APPEAL
9. Notwithstanding the fact that this was the appellants’ application for leave, they sought 

to argue that leave was not required as (i) the matter was, properly considered, final; and

(ii) it contained a claim for injunctive relief.

(i) Whether Final or Interlocutory
10. If the matter was final it needed no leave. If it was interlocutory it needed (subject to 

the injunction point) leave pursuant to section 5(f) of the Court of Appeal Ordinance, 

which provides:

“5. No appeal shall lie—

(f) without the leave of the Supreme Court, or of the Court, from an 
interlocutory order or interlocutory judgment made or given by the 
Judge of the Supreme Court except—

(ii) where an injunction or the appointment of a receiver is 
granted or refused;”

11. The question of whether a decision is final or interlocutory was once a much vexed 

one. In England it was resolved at common law by the decision in White v Brunson 

[1984] 2 All ER 606, which held that the so-called ‘application approach’ was the correct 

one. The ‘application approach’ was that, in order to decide the nature of the proceedings, 

you looked at the application by which they were brought. If that application would 

dispose of the matter whichever way it was decided, it was final. If it would not, then it 
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was interlocutory. The Court of Appeal rejected the alternative approach, which was to 

look at the result, and see if that was final or not. That decision seems to have given rise 

to much misunderstanding, but correctly applied it means that if the application would 

only finally dispose of the action if it was decided one way, but would not if it was 

decided another way, it was interlocutory. That means that an application to strike-out is 

interlocutory: it only decides the matter if the applicant succeeds; if he does not the 

matter survives. You do not look at the result when determining the nature of the 

application.

12. In England that was superseded when RSC Ord. 59 was amended to introduce rule r. 

1 A, which contains a definitive list of what is and what is not interlocutory, although that 

list seems to be based upon an application of the White v Brunson approach. Under that 

list a decision to strike out an action was still regarded as interlocutory. It may not, 

therefore, have much practical effect whether you follow White v Brunson or RSC Ord. 

59, r. 1 A, but a list has the highly desirable result of avoiding misunderstanding and 

protracted argument.

13. In the Palms Resort Limited v P.P.C Limited (CL 31/07, 25th June 2008,) the learned 

Chief Justice applied RSC Ord. 59, r. 1 A. In doing so he noted that Ord. 59 was omitted 

from the local Civil Rules 2000, which otherwise closely follow the English rules as they 

were prior to the introduction of the CPR. There was a reason for that omission. Ord. 59 

governs the procedure of the Court of Appeal, which in England is part of the Supreme 

Court. In the TCI the Court of Appeal is not part of the Supreme Court, but stands 

separate and apart, being established and governed by its own legislation. The Civil Rules 

2000 were made by the Chief Justice under the rule-making power contained in section

16 of the Supreme Court Ordinance and section 4 of the now largely superseded Civil 

Procedure (Amendment) Ordinance 1999. Those rule-making powers extend only to the 

local Supreme Court, the rule-making power for the TCI Court of Appeal being vested by 

section 21 of the Court of Appeal Ordinance in the President of that Court. It would, 

therefore, have been ultra vires the Chief Justice to have incorporated RSC Ord. 59 in the 

Civil Rules 2000. That is why it was omitted.
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14. In the Palms case (see above) the learned Chief Justice tried to cover the deficiency 

by relying on section 3(3) of the Supreme Court Ordinance, which rather dangerously 

provides:

“(3) In any matter of practice or procedure for which no provision is made 
by this Ordinance or any other law or by any rules, the practice and procedure in 
similar matters in the High Court of Justice in England shall apply so far as local 
circumstances permit and subject to any directions which the Court may give in any 
particular case.”

15. However, that has no application to this issue because it is limited to the procedure 

of the High Court in England, which does not include the Court of Appeal. As this 

question is properly a matter of Court of Appeal procedure, being derived from the 

provisions of the Court of Appeal Ordinance, that route cannot be used to incorporate the 

list contained in RSC Ord. 59 r. 1A into the local procedure.

16. There is, however, another route upon which Mr. Griffiths relies, and that is section 

25 of the Court of Appeal Ordinance itself, which provides:

“22. Where in any case no special provision is contained in this Ordinance or any 
other law, or in Rules of Court, with reference thereto any jurisdiction in relation to 
appeals in criminal and civil matters shall be exercised by the Court as nearly as may 
be in conformity with the law and practice for the time being observed in England by 
the Court of Appeal.”

We consider that that is apt to import and apply the list in Order 59, r. 1 A. We recognize 

that the English procedure under the CPR has now moved on beyond this, and that leave 

is now required in all, or nearly all, cases irrespective of whether they are classified as 

final or interlocutory. However, given the fundamentally different approach of the new 

regime in England we think it neither advisable nor practicable to attempt to follow it 

piecemeal.

17. We should add that, before us, an attempt was made by the appellants to rely on the 

actual decision in White v Brunson (supra), where it was held that a decision on the trial 

of a preliminary issue was final. That has no application to this case. A trial of a 
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preliminary issue is the full trial of part of the action, as explained in White v Brunson 

itself at p. 607 c-g. It requires an order for such a trial, pursuant to Ord. 33, r 3, and you 

cannot get to it without such an order. An application by summons to strike out a 

pleading is not in any sense a trial of a preliminary issue.

(ii) Whether a claim for injunctive relief

18. As to the alternative argument, that the writ and the statement of claim necessarily 

involved a claim to injunctive relief, in our view they did not. Indeed the statement of 

claim seeks no such relief, and, as the Chief Justice noted, it was wrong to plead the 

claim for an interlocutory injunction in the writ. But more fundamentally, the fact that the 

writ contained a claim for injunctive relief is not on its own sufficient to bring the matter 

within the exception contained in section 5(f)(ii) of the Court of Appeal Ordinance. That 

paragraph only dispenses with the need for leave “where an injunction or the appointment 

of a receiver is granted or refused”. There has to have been a specific application for 

injunctive relief which was specifically granted or refused. In fact there was such an 

application, the appellant’s Notice of Motion, which came on after the hearing of the 

strike out application, and it was dismissed in light of the decision on that application, but 

there is no specific appeal against that decision, the amended notice of appeal and general 

grounds of appeal being confined to the decision to strike out alone. There is, therefore, 

no appeal before us against any decision where an injunction was granted or refused.

19. We therefore hold that leave is necessary for this appeal.

THE MERITS OF THE APPEAL
20. As to the merits, we consider that the learned Chief Justice was plainly right that 

parts of the statement of claim exceeded the ambit of the general indorsement on the writ. 

In particular the prayer for an order for sale (paragraph (7) of the Prayer), and paragraph 

7 of the statement of claim which apparently supports it, is an attempt to enforce a 

charge, which is not foreshadowed in the writ. Paragraphs 9 - 12 of the statement of 

claim plead breach of the employment contract, which is not referred to in the writ. The 

second appellant’s prayer for damages in paragraph (6) of the Prayer can only refer to 
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that, it not being a party to the other contracts, and so that claim too is outside the ambit 

of the indorsement on the writ. Paragraph (2) of the Prayer is a nonsense for a different 

reason, as it claims specific performance of the building contract, a claim which would 

only be available against the builder, the first appellant itself.

21. These problems could have been addressed by an amendment of the writ, but there 

was no application to do that before the Chief Justice . Indeed, the respondents point out 

that at no stage have the appellants proposed any specific amendments to deal with their 

complaints. In those circumstances, and given the other deficiencies in the indorsement 

on the writ, it was open to the learned Chief Justice to strike out those parts of the claim. 

In an ordinary case that would have left the appellants free to get their house in order by 

bringing a new claim. In this case that would not be necessary or desirable as they had by 

that stage already pleaded these causes of action by way of Counterclaim in Action 

141/2009

1

22. Paragraphs 6 and 7 of the statement of claim appear only to go to support the claim 

against Misick & Stanbrook, for which we have already refused leave to appeal. There is 

in any event no relief claimed against them in the statement of claim.

23. As to the remainder of the statement of claim, it pleads an intelligible claim under the 

Building Contract by the first appellant. We think that the learned Chief Justice was 

wrong to say that the remainder was too confused to survive. Had all else been equal, he 

would have been wrong to strike it out on that ground.

24. The remaining question is whether the fact that that claim is now made in the 

counterclaim in Action CL 141/09 is a sufficient ground to strike it out. There are strong 

arguments that it is. The appellants accept that the two matters will have to be 

consolidated. It therefore serves no real purpose to allow this action to proceed, 

particularly as a defence will have to be filed, and there will be a need for particulars of 

the claim for damages, which is woefully unparticularised at present, the $225,000 

1 There was an application to amend the Notice of Motion, but not one to amend the writ or the statement of claim.
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claimed in the Prayer having no pleaded justification. The appellants say that they want 

to preserve their position as to costs, but the effect of our decision on the other 

paragraphs means that they are going to have to pay the first respondent’s costs in any 

event, while the second appellant is going to have to pay everyone’s costs of its part of 

the action to date. In addition, the first appellant would be at risk on the costs of the 

lengthy argument on the need for leave, which it lost, and for those other parts of the 

appeal which went against it. Apart from costs, the appellants do not identify any other 

proper juridical advantage to continuing with this truncated action, rather than trying the 

issues in CL 141/09. In those circumstances it seems to us to be vexatious and an abuse 

of process to insist on continuing with this action at this stage in the overall proceedings.

CONCLUSIONS
25. In summary, we hold that leave to appeal is necessary in respect of the striking out of 

the appellants’ claim. We have already refused leave in respect of the striking out of the 

claim against Misick & Stanbrook. As to the remainder we think that the case was 

arguable, and so grant leave. As indicated on 4th February, we treated the hearing of the 

leave application as the hearing of the appeal itself. Having considered the merits of the 

appeal we:

(i) uphold the striking out of paragraphs 7, 9, 10 and 11 of the statement of claim, 

and paragraphs (6) and (7) of the Prayer, on the grounds that those causes of 

action are not pleaded in the general indorsement on the writ;

(ii) uphold the striking out of paragraph (2) of the Prayer, on the basis that it is 

wholly misconceived;

(iii) uphold the striking out of the second appellant’s action, as it has no pleaded 

cause of action other than that in paragraphs 9 - 11 of the statement of claim, 

which remain struck out;
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(iv) note that paragraphs 6 and 8 of the statement of claim remain struck out 

consequent on the refusal of leave to appeal in respect of Misick & Stanbrook;

(v) uphold the striking out of the remainder of the claim on the basis that to 

pursue it now is vexatious and an abuse of process.

26. We therefore dismiss the appeal. We will hear the parties on costs.

Dated this 29th day of July 2010

Edward Zacca P

Elliott Mottley J A

Richard Ground J A
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