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JUDGMENT

GROUND JA
1. This matter comes before us on appeal from a decision of the Labour Tribunal, 

constituted by its President sitting alone, on a preliminary issue as to whether or not the 

respondent had been dismissed.

2. The respondent was employed by the appellant as a heavy equipment operator and truck 

driver. The respondent says that his employment commenced in or about July 2005, 

although he was not ‘placed on the employer’s books’ until January 2006 and he has 

various disputes about the terms of his employment during the first six months, but that is 

not relevant to this appeal. The respondent says that he was dismissed by a letter which 

the appellant wrote to him dated 18th January 2008, which read:

“Dear Mr. McLaughlin,

NOTICE OF SHORT TIME

We regret to inform you that due to the downturn in the economy, causing a 
reduction in workload, we are no longer able to employ you in your current 



position at your current wage rate. We are therefore, at this time, forced to put you 
on short time, per the Employment Ordinance.

This unfortunate course of action is taken purely because of economic events. 
Should there be a change in this we will notify you immediately.

Please leave us with your full contact details so we can reach you in this event.

Yours sincerely,

Nick Paddison
Plant Manager
Johnston International Limited”

3. We note in passing that, although the letter refers to short-time, it in fact appears to 

amount to a lay-off. In particular it does not specify the short-time that is to be worked. 

Mr. Greene asserts that that was because the respondent was separately told to contact the 

office and leave his contact details so that they could inform him of that, but that is not 

what the letter says. It only asks for contact details so that they can tell him if things 

improve. However, given the way that the appeal was argued, and the eventual outcome, 

we do not find it necessary to consider that aspect further.

4. The respondent commenced proceedings before the Labour Tribunal by way of an 

Originating Application of 19th March 2008. That was in Form A of the Rules. In 

paragraph 10 the respondent gave the reason for his dismissal as “redundancy”, and in 

paragraph 12 he said that he was seeking “compensation - to get an award of money.” By 

a notice of 25th June 2008 the appellant asked for further and better particulars, being 

“what exactly is the applicant claiming against Johnston International Limited in clause 10 

of Form A?” In the circumstances that was a good question. The answer came in a letter of 

28th June from his present attorney, promising to file a detailed statement of claim, but in 

the interim indicating that -

“The applicant will claim an award of compensation for unfair dismissal under 
section 83 of the employment ordinance 2004 and any other relevant collateral 
right or entitlement.”
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There was also a claim to overtime during his first six months, but as noted above, that is 

not germane to this appeal.

5. The respondent’s new attorneys then filed a document headed ‘Complaint’ dated 10th 

July, in which various claims were set out, including a claim for “compensation for unfair 

dismissal under section 85(2) of the Employment Ordinance 2004.” And on the same date 

they also filed a “Particulars of Claim” in which they alleged:

“7. The employee was dismissed on 18th January 2008, though the employer has 
tried to disguise the dismissal under some imaginary provision regarding short 
time.

8. The employee avers that there was no genuine condition of redundancy and 
even if there was, the employer is in breach of the employment ordinance in the 
way the employer dealt with him, since the employee is aware the employer 
retained employees hired since him and has taken on others to do the job the 
employee did and could have continued to do.”

The document then went on to reiterate the claim for unfair dismissal, seeking both a basic 

and a compensatory award under the Ordinance.

6. The respondent then filed another Originating Application , again in Form A, this one 

dated 24th September 2008, and this time stating in paragraph 10 (which sets out the 

grounds of the application):

1

11t is described in the index to the appeal record as “Amended Originating Application”.

“The respondent claims to have placed me on short time due to economic 
downturn. The respondent has not provided any work for me or made any 
payments to me since 19th January 2008. The respondent has made significant 
payments to other persons in position similar to mine. My selection for dismissal 
was not in accordance with a fair procedure. Consequently I consider the dismissal 
to be unfair.”

And in paragraph 11 (his belief as to the reason for his dismissal):
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“The respondent selected me for dismissal because I agitated for the rights of their 
employees.”

7. On 10th October 2008 the appellant filed a defence to that stating:

“Due to the reduction in work load for the heavy equipment which Mr. 
McLaughlin operated he was asked if he was willing to operate other equipment 
including the company bus which was used to transport our migrant workers at 
that time Mr. McLaughlin declined to operate other equipment. Mr. McLaughlin 
was therefore put on short time. Subsequent to being put on short time Mr. 
McLaughlin did not contact the company, in writing, between 8 and 12 weeks 
seeking severance pay.”

The reference to severance pay and time span of 8 - 12 weeks appears to be a reference to 

paragraph 14 of the Employment Order, which is dealt with further below, although the 

arithmetic is misconceived.

8. The Labour Tribunal then proceeded to determine whether or not the respondent had 

been dismissed as a preliminary issue. We are told that this is their standard procedure. 

While we can see that in some cases that might be an appropriate course, there will be 

cases where the fact of dismissal and the reasons for it are so closely intertwined that it 

makes little sense to have a split hearing. That seems to have been the case here, where the 

question that was addressed was whether or not the employer was entitled to put the 

employee on short time. Given the pleadings that was an artificial course. The question 

raised on the pleadings was not whether the company was entitled as a matter of law to 

put the employee on short time, but whether or not the short time was a fiction designed to 

get rid of a troublesome employee.

9. The Tribunal for the hearing of the preliminary issue was constituted by President of 

the Labour Tribunal sitting alone. No point has been taken on that. His decision, entitled 

“Summary Judgment,” is dated 12th May 2009. The actual basis of the decision is not 

entirely clear from the judgment, which cites various cases and statutory decisions which 

do not particularly seem in point, but the operative sections are as follows:
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“3. There were no written agreement submitted to the Tribunal with reference to 
the Respondent and the Applicant regarding short-time being a term and condition 
under a contract of employment.

4. [Sets out the letter of 18th January 2008]

5. It was not disputed that the Applicant worked hours was reduced on the job.

6. The disputed issue was whether or not the Applicant continued to show up for 
work after the alleged reduced hours of work, whether or not there was a clear 
directive from the Respondent to the Applicant regarding the alleged reduced 
hours of work and the time for the Applicant to report to work, if at all.

7. The Tribunal considered the statute of case laws submitted on behalf of the 
Applicant and Respondent and noted the arguments for and against whether or not 
there had been a dismissal.

8. [Quotes various cases dealing with the avoidance of legalism and an employer’s 
implied duty to take reasonable steps to draw beneficial contractual terms to the 
notice of employees]

9. There were no written information provided by the Respondent showing that 
the Applicant were requested to return to work up to the date of the complaint by 
the Applicant of unfair dismissal or action by the Employer should the Applicant 
fail to comply with reduced hours of work.

10. [Sets out section 71(2) of the Employment Ordinance and paragraphs 13 and 
14 of the Employment Order].

11. There was no evidence put before this Tribunal notify the Applicant to return 
to work.

12. The Tribunal find that there was a dismissal by the Respondent and shall hear 
the matter whether or not the dismissal was fair or unfair.”

10. It is hard to extract from that the grounds of the decision. The way the issue 

proceeded on appeal was essentially on the question whether or not the employer was 

entitled to put the employee on short time. Mr. Greene accepted that that could only be 

done if it was permitted under the contract of employment. He accepted that there was no 

express term to that effect, but he contended that such a term should be implied as a 

custom or usage of the construction industry in the Turks & Caicos Islands. That issue was 
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not expressly addressed in the Labour Tribunal’s ruling, which simply proceeded on the 

basis that there was no written agreement containing such a provision. It is Mr. Greene’s 

argument that an implied term would not be set out in a written agreement.

11. While the Employment Ordinance 2004 does not itself deal with short time or lay

offs, the Employment Order, which was made under the predecessor legislation, the 

Employment Ordinance 1998, and continued in effect by the 2004 legislation, does. It 

provides -

“13.(1) Where an employee is employed under a contract on such terms and 
conditions that his remuneration thereunder depends on his being provided by the 
employer with work of the kind which he is employed to do he shall, for the 
purposes of this Part, be taken to be laid off for any week in respect of which, by 
reason that the employer does not provide such work for him, he is not entitled to 
any remuneration under the contract.

(2) Where by reason of a diminution in the work provided for an employee by his 
employer (being work of a kind which under his contract the employee is 
employed to do) the employee’s remuneration for any week is less than half a 
week’s pay, he shall for the purposes of this Part be taken to be kept on short time 
for that week.

14. An employee shall not be entitled to severance pay by reason of being laid off 
or kept on short-time unless he gives notice in writing to his employer indicating 
(in whatsoever terms) his intention to claim severance pay in respect of lay-off or 
short-time (in this Order referred to as a “notice of intention to claim”) and, before 
the service of the notice, he has been laid-off or kept on short-time for eight or 
more consecutive weeks of which the last before service of the notice ended on the 
date of service thereof or ended not more than four weeks before that date.”

12. It is important to understand that in this context the expression “lay-off’ docs not 

imply a dismissal. Indeed, to the contrary, it implies a continuance of the contractual 

employment relationship, as does short-time. In either case the employment continues, the 

employee is not dismissed, but he suffers the disadvantage of either receiving reduced or 

no pay. In such a case the aim of the statutory provisions is to enable him to terminate his 

employment and trigger his entitlement to severance pay.
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13. As noted above, it is accepted by Mr. Greene that the provisions of the Order do not 

in themselves confer a right to put an employee on short-time or to lay him off. Rather 

they provide a regime which comes into play when an employer exercises a pre-existing 

contractual right to do that. On the authorities that the parties have put before us that 

appears to be right. For instance, in D. L. Jewell v Neptune Concrete Ltd. [1975] IRLR 

147, in respect of similar provisions in s. 5 of the Redundancy Payments Act 1965, it was 

held -

“However, an employer is only entitled to suspend unilaterally where the contract 
of employment expressly or impliedly gives the employer that right. Without such 
authority, the employee is entitled to treat the suspension as a repudiation of 
contract and hence a dismissal (see Powell Duffryn Wagon Co. v House' ).”

In that case the Tribunal went on to state -

“Therefore we have to decide in the present case whether there was an express or 
implied term in Mr. Jewell’s contract of employment which entitled the company 
to suspend him due to lack of work.”

14. Mr. Greene conducted the appeal on that narrow basis, and essentially invited us to 

hold that the Labour Tribunal should have found such a term in Mr. McLaughlin’s 

contract on the basis of a custom of the industry. That is perilously close to an issue of fact 

alone, and we take this opportunity of reminding would-be appellants that an appeal only 

lies from a decision of the Labour Tribunal on a point of law alone . However, to the 

extent that, in paragraph 3 of its written decision, the Tribunal seemed to treat the absence 

of a written agreement as determinative of the issue, it went wrong in law because it is in 

the nature of an implied term that it would not appear in a written contract.

2 (1974) 9 ITR 48
3 The provision governing appeals from the Tribunal are contained in section 98 of the Ordinance and provide:

“(2) an appeal shall lie to the Court of Appeal on a question of law arising from any decision of, or in 
proceedings before, the Labour Tribunal, full tribunal or a tribunal under this Ordinance.”

The section also provides:
"(4) Decisions of the Labour Tribunal under this Ordinance shall be final and except on a question of law shall 
not be enquired into by any court.”
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15. We therefore find that the Labour Tribunal was wrong not to consider the existence of 

an implied term and not to make a finding in respect of it. However, we do not think that it 

would be right to remit the matter to the Tribunal to consider that point. In order to prove

a custom or usage the employer was obliged to put before the Tribunal evidence from 

which it could come to such a conclusion. That could easily have been done by a 

representative of the employer deposing to that effect in clear and unequivocal terms, but 

Mr. Greene accepts that that was not done. The nearest anyone comes to it is in the 

evidence of Mr. Walkin, who was called as a witness for the employee, and gave evidence 

that he had been paid off at around the same time as Mr. McLaughlin’s letter. In cross- 

examination by Mr. Greene he said that he had been in construction for about 40 years, 

and there then occurred the following:

Q: And it is your experience in the construction industry that from time to time 
when things get slow workers are laid off?
A: Yes

When a similar suggestion was put to Mr. McLaughlin himself he rejected it. There was 

also some evidence from Mr. George Seymour, the employer’s equipment superintendent, 

who gave evidence for the employer. He did not deal with the point in his witness 

statement, but in re-examination by Mr. Greene there was the following exchange:

“Q: You were here when Mr. Walkin gave evidence and you hear him say from 
his experience he have seen people been laid [off] from time to time as well, is that 
your experience as well?
A: Yes it’s my experience as well.”

16. On that basis we do not think that the employer could have succeeded on the evidence 

in this case of proving such a custom or usage, and to that extent see no reason to dissent 

from the actual decision of the Labour Tribunal. In coming to that conclusion we wish to 

make it quite plain that we are not purporting to make any general pronouncement about 

the existence or otherwise of such a custom or usage in the construction industry in the 

Turks & Caicos Islands. Each case is fact and evidence specific, and on the evidence led 

in this case no such custom was proved.
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17. It follows that we find that the appellant was not contractually entitled to put the 

respondent on short-time, and that the act of doing so amounted to a dismissal. We 

therefore dismiss the appeal.

Dated this 12th day of February 2010

Richard Ground JA

I agree

I agree
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