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1. The Appellant, a native Colombian, who had been living in the Turks and Caicos Islands 
(T.C.I.) since 1992, applied on the 30th June, 2010 for a Certificate of Belonger Status. 
He based his application on the fact that he had been married to Elsie Hinson nee fl*Derlorier since 15 February, 2005 and that his wife, although an Haitian by birth, had 
acquired Belonger Status by her earlier marriage to Doren Hinson, a TC Islander. At the 
time of his. application, he had lived with his wife for a period not less than five (5) years, 
thereby satisfying the condition precedent for making the application.

1



2. On or about 28th December, 2011 the Appellant received a letter dated 11th October, 2011 
from the Permanent Secretary in the Ministry of Border Control, Clara Gardener advising 
that his application had been refused on the grounds that he did not qualify for the grant 
of Belonger Status as his wife had acquired her status by marriage.

3. The Appellant thereafter applied for Judicial Review, which came on for hearing on 17th 
July, 2013 before Ramsay-Hale J, and was dismissed. He now appeals that decision.

4. There are two issues raised by the Appellant in this Appeal:

A. He relied on the fact that the Certificate of Belonger Status granted to his wife 
states that she was granted that Status by virtue of Section 3 (4) of the 
Immigration Ordinance which reads as follows:

“Except as provided in subsection (2) the grant of Belonger Status 
to a non-Belonger is a privilege which shall only be granted in 
exceptional circumstances, and accordingly where the Governor 
considers that any person has made an outstanding contribution to 
the economic and social development of the Islands, he may grant 
him a Certificate of Belonger Status ”.

5. The Appellant also relies on the provision of Section 3 (6) (a) which states that a 
Certificate of Belonger Status shall be evidence of the grant of Belonger Status.

6. The importance of this contention to the Appellant, is grounded in the fact that a person 
granted Belonger Status by virtue of Section 3 (4) can, on marriage to a non-Belonger, 
make it possible for that spouse to become entitled to Belonger Status.

7. The Appellant contends that a proper interpretation of Section 3 (6) (a) results in the 
Certificate of Belongership, being immune to any challenge to its validity. He maintains 
that the provision is the same as if it had declared the Certificate as conclusive evidence 
of its validity. That being so, the Appellant argues, the Certificate must be accepted on 
its face and the Court cannot look behind it to determine the truth of its contents.

8. In our view, no authority is needed to determine that a provision which speaks to a 
certificate being “evidence in support” cannot be inteipreted to mean conclusive 
evidence, i.e. evidence which must be accepted as proof of the fact to which it speaks, 
and which cannot be rebutted. In our view “evidence in support” means just what it says 
and nothing more.
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9. It is accepted that on receipt of the application, the Permanent Secretary, as was her 
responsibility, checked the history of the application of the spouse and discovered that the 
grant of Belonger Status to the spouse was made by virtue of Section 3 (2) and not 
Section 3 (4). The Appellant challenged this action of the Permanent Secretary and 
maintained that her evidence was inadmissible on the basis of his interpretation of 
Section 3 (6) (a). We disagree with this challenge, and find that the Permanent 
Secretary’s evidence was admissible to rebut the Certificate which contained an error. 
For completeness, I refer to the relevant section of the Permanent Secretary’s evidence:

“During my review of the Applicant’s application for grant of Belonger 
Status, it was noted that on the Certificate of Belonger Status of the wife, 
the qualifying section of the Immigration Ordinance was entered on the 
Certificate as “Section 3 (4) ”. This Section allows the Governor to grant 
Belonger Status in exceptional circumstances and where the Governor 
considers that any person has made an outstanding contribution to the 
economic and social development of the Islands....

“Mrs. Caicedo applied for a Certificate of Belonger Status under Section 
3 (2) of the Immigration Ordinance and provided documents to support 
this application. There was nothing within the application and supporting 
documents which supports or qualifies her for consideration of a grant of 
Belonger Status under Section 3 (4) of the Ordinance.

“Additionally, in 2002 when Mrs. Caicedo’s application for Belonger 
Status was considered by the Executive Council, it was considered and 
subsequently granted pursuant to Section 3 (2) of the Immigration 
Ordinance”.

10. This evidence was never challenged and in our view was admissible, and established 
clearly that the reference to Section 3 (4) in the Certificate was indeed an error.

11. IMPORTANCE OF SECTION UNDER WHICH BELONGER STATUS WAS 
GRANTED

To understand the relevance of the subsection under which Mrs. Caicedo received her 
Belonger Status, reference has to be made to Section 3 of the Ordinance which clearly 
sets out the methods by which a person becomes entitled to Belonger Status.

It reads:
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3(1) For the purpose of this Ordinance, a person acquires Belonger Status if he -

(a) was bom in the Islands, and at the time of his birth at least one of his 
parents had Belonger Status; or

(b) was bom outside the Islands and

(i) at least one of his parents had Belonger Status at the time of his 
birth;

(ii) at least one of his parents was bom in the Islands; or

(c) was bom outside the Islands and lawfully adopted in the Islands by a 
person who had Belonger Status at the time of his adoption; or

(d) has been granted Belonger Status by the Governor under subsection (4): or

(e) is the dependent child of a person to whom any of the foregoing 
paragraphs apply; or

(f) has been granted a Certificate of Belonger Status by the Governor under 
subsection (2): or

(g) has acquired Belonger status under -

(i) section 2 (2) of the (repealed) Immigration (Control Ordinance; or

(ii) section 2 (2) and 2A of the (repealed) Immigration Ordinance 
(Amended by Ord. 4 of1997 and LN. 10/2002)

(Emphasis added)

12. Importantly, Section 3 (2), the section under which the Permanent Secretary attested that 
Mrs. Caicedo received her Belonger status, (as far as is relevant) reads as follows -

“(2) The Governor shall grant a Certificate of Belonger Status to an applicant who is a 
person to whom none of paragraphs (a) to (e) of subsection (1) apply, and who is 
the spouse of a person to whom any of those paragraphs apply, if he is satisfied 
that -
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(a) the applicant has lived with his spouse for a period of not less than 5 years 
ending with the date of application for a Certificate of Belonger Status or 
would have done so but for the death of the spouse; and

(b) on the date of the application-

(i) file applicant is not living apart from his spouse under a decree of a 
competent court or deed of separation; or

(ii) Where the spouse has died, the applicant has not remarried or has 
remarried another Belonger.”

13. The subsection restricts the entitlement by marriage to Belonger Status to those 
categories declared in Section 3 (1) (a) to (e) which by implication excludes those who 
have acquired status b^ virtue of Section 3 (2), i.e. those who have acquired the status by 
virtue of marriage to a Belonger.

Unfortunately for the Applicant, those are the circumstances tha: exist in his case and 
therefore he would have no entitlement to Belonger Status.

B. The second issue raised by the Appellant concerns his complaint that to prevent a 
person who gained Status by marriage to a Belonger, to be able to form the basis 
of an application for Status to a second spouse, the first marriage having been 
dissolved, amounts to DISCRIMINATION and is therefore in breach of the 
Constitution. The contention is that such a person is treated differently from the 
other categories of Belongers and amounts to a discrimination against that 
category of Belongers.

14. DISCRIMINATION

A. THE CONSTITUTION

Section 15 of the Turks and Caicos Islands Constitution Order 2006 (the 
Constitution) states:

“(1) Subject to subsections (4) (5) and (8), no law shall make any provision 
which is discriminatory either of itself or its effect.
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(2) Subject to subsections (6) (8) and (9), no person shall be treated in a 
discriminatory manner by any person acting by virtue of any law or in the 
performance of the functions of any public office or any public authority.”

15. Then subsection (3) defines “discriminatory” stating -

“In this section, “discriminatory” means affording different treatment to 
different persons attributable 'wholly or mainly to, their respective 
descriptions such as by race, national or social origin, political or other 
opinion, colour, religion, language, creed, association 'with a national 
minority, property, sex, birth or other status whereby persons of one such 
description are subjected to disabilities or restrictions to which persons of 
another such description are not made subject or are accorded privileges 
or advantage which are not accorded to persons of another such 
description.”

16. In our view, a person alleging discrimination against him must establish that, the act of 
discrimination comes within the classes defined in Section 15 (3) of the Constitution. We 
agree with the treatment given to this issue by the Appeal Court in Guyana and adopt the 
following words of Massiah JA in delivering the judgment of that Court in Nielson v 
Barker (1982) 32 WIR 254 at pg 280, a case in which the Constitutional provisions 
examined are exactly the same as in the Constitution of the TCI.

“The word 'discriminatory' in article 149 does not bear the wide meaning 
assigned to it in a dictionary. It has a precise and limited connotation. 
Although it contains the elemental constituent of favouritism, or 
differentiation in treatment, its application is confined only to favouritism 
or differentiation based on “race, place of origin, political opinions, 
colour or creed”. No other kind of favouritism or differentiation is 
“discriminatory” within the narrow constitutional definition of that word 
in article 149 (2). It is to be profoundly in error to think that there has 
been a contravention of a person's fundamental rights under article 149 
where the alleged discrimination is based on some ground other than 
those referred to above, no matter how reprehensible such grounds may 
appear to be. Such a situation clearly does not come within the purview of 
the constitutional guarantee, although there may well be other means for 
its investigation and for securing redress. ”
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17. He then concluded that “the applicant could only have succeeded on this issue if he could 
have shown that the matters of which he complained fell within one of the tight, 
definitive compartments prescribed under article 149 (2).”
The same applies to the circumstances of the instant case, in which the evidence cannot 
support the allegation of discrimination within the purview of the definitive 
compartments prescribed in Section 15 of the Constitution.

18. In any event, it is universally recognized that a State is entitled to determine whom it 
should accept as its citizens, and the TCI is no different.

19. On the basis of the submissions in the Court, below the learned Judge concluded that 
there was discrimination in the provisions of Section 3 of the Ordinance, but did so 
without the benefit of the reasoning set out in the case of Nielson v Barker (supra) which 
may have led her to a different conclusion.

20. As a result of her finding as to discrimination the learned Judge engaged in an analysis of 
the provisions of Section 15 (4) (d) of the Constitution which led her to the conclusion 
that the provisions of Section 3, was exempt from the requirement against discrimination 
in Section (15) (1) because the enactment of those provisions is “reasonably justifiable in 
a democratic society”.

21. For clarity the provisions of Section 15 (4) (d) are as set out hereunder:

“(4) Subsection (1) shall not apply to any law so far as that law makes 
provision -

(a), (b), (c) ...

(d) whereby persons of any such description as is mentioned in
subsection (3) may be subjected to any disability or 
restriction or may be accorded any privilege or advantage 
which, having regard to its nature and to special 
circumstances pertaining to those persons or to persons of 
any other such description, is reasonably justifiable in a 
democratic society.”

22. Having regard to our conclusions expressed earlier, we find it unnecessary to address the 
arguments advanced by Counsel on this point.
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23. We conclude then, that the provisions as set out in Section 3 of the Ordinance designate 
the persons whom the TCI will accept as its citizens and the means by which this can be 
achieved and for the reasons already stated, there is nothing in those provisions, which 
breaches the requirements of Section 15 of the Constitution.

The appeal is dismissed and the Order of the Court below affirmed.24.

Zacca, P

Forte, J.A
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