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Mottley P. 

1. The Turks and Caicos Islands consists of 8 main Islands and more than 22 smaller Islands. 

The land area of the Islands is approximately 616.3 square kilometers. The islands form a 

chain which stretch north to south. The borders of the Islands are open without any security 

except in some of the larger Islands. The Islands are vulnerable to human trafficking and 

smuggling. Sri Lanka is an Island in the Indian Ocean about 15560 kilometers away from 

the Turks and Caicos Islands (TCI).  

 

2. On 10 October 2019, a Haitian sloop with 154 persons onboard was intercepted in the 

territorial waters of the Turks and Caicos Islands by the Marine Branch of the Royal Turks 

and Caicos Islands Police Force (“RTCIPF”). Because of the porous nature of the borders 

of TCI, the immigration authorities have serious concerns about human trafficking and/or 

smuggling. On board on the sloop were twenty-eight (28) Sri Lankan nationals (including 

the appellant) and one (1) Indian national (all males). The Sri Lankans and the Indian 

national were detained at the Immigration Detention Center, where they were under the 

control of the Department of Immigration and Border Control. The assistance of the 

RTCIPF was sought to assist the Immigration Enforcement Unit with the investigations 

into the circumstances surrounding the Sri Lankan Nationals being in the territorial waters 

of the Turks and Caicos Islands. It was a very unusual occurrence to have Sri Lankan 

nationals illegally or unlawfully seeking to enter the Turks and Caicos Islands.  

 

3. It is a criminal offence under section 102 of the Immigration Ordinance Cap. 5.01 (the 

Ordinance) for a person to enter TCI from any place outside of the Islands unless leave has 

been given to do so by an Immigration Officer. It was in these circumstances that the Sri 

Lankans including the appellants had been detained.  

 

4. On 31 March 2020, Simons J (Ag) made an Order for a Writ of Habeas Corpus ad 

Subjiciendum to be issued to the First Respondent as Director of Immigration. 
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Judgment of Chief Justice 

5. Following a hearing of the application by the Chief Justice on 24 April 2020, judgment 

was delivered on 1 May 2020. The Chief Justice stated “the respondents on whom the 

burden lay to demonstrate the lawfulness of the applicants’ detention have discharged that 

burden by showing a continuing intention to repatriate the applicants even in the face of 

the travel issues raised by COVID 19 pandemic. The continued engagement of Sri Lankan 

authorities by IOM on behalf of the first respondent indicates that the first respondent is 

not lax regarding his duty to effect the repatriation” 

 

6. The Chief Justice was satisfied that, at that time, the delay in removing the applicants from 

TCI was for just cause, and therefore it did not affect the legality of the detention. She 

stated that it went without saying that should the detention of the applicants continue even 

after the restrictions on air travel had eased in both TCI and Sri Lanka, the detention, now 

lawful will at that point become unlawful. 

 

7. The Chief Justice concluded that in her view, the detention of all the fifteen illegal 

immigrants (including the appellant who had refused to sign voluntary repatriation) was 

lawful in the beginning as done pending their removal from the Islands, continued to be 

lawful in spite of the delay in repatriation caused by the unforeseen circumstance of 

COVID 19. 

 

8. The Chief Justice stated that she was satisfied that on the balance of the probabilities, the 

respondents had demonstrated that the applicants were not being unlawfully detained. 

 

9. She went on to hold that the detention of the applicants pending removal was lawful, as 

pursuant to Ss.54(3) and 56(4) of the Ordinance. 

 

10. The Chief Justice pointed out that she was mindful of the court’s duty to protect and enforce 

fundamental rights enshrined in the Constitution of Turks and Caicos Islands (the 

Constitution), including freedom from the deprivation of liberty and the security of the 
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person, as well as its caveats set out in S.5, and more particularly S.5 (2)(h) of the 

Constitution of the Turks and Caicos Islands.  

 

11. The Chief Justice declined to interfere with the detention of the applicant at that time, as 

she considered the delay in repatriation was sufficiently explained as justified, especially 

as she stated, she was satisfied that the first respondent’s intention to repatriate was active 

and continuing, and there is some prospect of achieving it without unreasonable delay. 

 

12. The Chief Justice declared that the detention of the Applicants from 10 October 2019 up 

to the date of the hearing was deemed lawful having regard to all the circumstances and no 

order for release would be made at that time.  

 

13. The appellants filed an amended Notice of Appeal against the Declaration of the Chief 

Justice in which she stated that the appellants’ detention was deemed lawful and that no 

release would be ordered. 

 

14. The second ground dealt with the appellants’ objection, both to the production of the 

applicants on the Writ of Habeas Corpus of 21 April 2020 (“the Writ”) via video and audio 

facilities and the incomplete or partial appearance in that way of each of the Appellants 

from the Immigration Detention Centre, South Dock Road, Providenciales.  

 

15. The appellants sought Orders from this Court that the appellants’ detention was or is now 

unlawful and consequently the appellants should be released from detention. The 

appellants also sought orders that there was neither adequate production of the appellants 

on the Writ nor sufficient appearance of each of the appellants thereon. 

 

16. It is common ground between the parties that the appellants were no longer in custody, 

having been released on 24 August 2020.  

 

17. Counsel for the appellants submitted that under the Rules of the Court of Appeal, Rule 

11.1, an appeal before the Court of Appeal is by way of re-hearing. Counsel submitted that 
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this Court is therefore required to review the purported justification for detention advanced 

by the Respondent subsequent to the hearing of the applications for habeas corpus. This 

Court is invited by counsel to reach the contrary conclusion to that reached by the court 

below which held that the detention from 10 October 2019 to the date of 24 April 2020 “is 

deemed lawful having regard to all the circumstances and no order for release shall be 

made at this time”. It was submitted that this Court should consider the matter both as at 

24 April 2020, by which date it is submitted the detention was already unjustified, but also 

as at the date of hearing of the appeal. It was argued that to do otherwise would be a failure 

on the part of the Court of Appeal to exercise the vigilant supervision over detention that 

is the raison d’etre of the court’s habeas jurisdiction and right of appeal to speedily bring 

the request for the jealous safeguard of and return of liberty before this Court. It was also 

contended on behalf of the appellants that this Court should not only review the decision 

of the respondents to detain the appellants, but, instead, it has a duty to ascertain for itself 

whether the decision was lawful.  

 

18. In the written submissions on behalf of the respondent, it was submitted that the appellants 

are constrained by the restriction with respect to the filing of fresh evidence which had not 

been brought before the judge in the court below. The evidence sought to be introduced 

was not “fresh” evidence as that term is generally understood, for it was not evidence in 

existence at the time of trial which could have affected the result. Instead, it was contended 

that it is evidence of events that occurred subsequent to the trial judgment. Generally 

speaking, the need for certainty and finality leaves no room for the admission of such 

evidence on appeal. 

 

19. Counsel for the respondent submitted that a rehearing as expressly stated in rule 11 of the 

Court of Appeal Rules could not be interpreted as a rehearing "in the fullest sense of the 

word". It was argued that rehearing on appeal under RSC Orders 55 and 59 were well 

understood not to extend to rehearings in the fullest sense of the word. Further, it was 

suggested, that the Court did not hear the case again from the start but reviewed the decision 

under appeal giving it the respect appropriate to the nature of the court, the subject matter 

and, importantly, the nature of those parts of the decision making process which were 
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challenged. Ascribing one label or the other is a semantic exercise which does not answer 

such questions of substance as arise in any appeal.  

 

20. The respondents respectfully submitted that the attribution of the label "rehearing" is not, 

other than exceptionally, necessary to enable the court upon a hearing by way of review to 

make the evaluative judgments necessary to determine whether the decision under appeal 

was manifestly wrong. The court will not normally interfere with the exercise of a 

discretion unless the decision of the lower court was reached on wrong principles or was 

otherwise plainly wrong. And this can be done on a hearing by way of review. It was said 

that Although Rule 11 of the Court of Appeal Rules expressly refers to a rehearing, the 

exercise upon which this Court was engaged was essentially one of review. In assessing 

whether the judge was clearly wrong in her assessment that the detention up to the 24 April, 

2020 was lawful, this Court must have a full appreciation of the facts of this case. 

 

21. The issue for determination is whether this Court is to have regard to what transpired after 

1 May 2020, the date on which the Chief Justice delivered her judgment and made the 

declaration relating to the validity of the detention of the applicants.  

 

22. On 14 September 2020, an Agreed Chronology was filed which showed the following: 

- 23 April 2020 Notice of Intention to Deport – served on the Appellants 

- 1 May 2020 Extension of time granted by the Hon. Minister of Immigration to 

6 May 2020 for representations in respect of the Notice of Intention 

to Deport. 

Prudhoe Caribbean letter requesting further time to make 

representations in respect of Notices of Intention to Deport sent to 

Hon. Minister of Immigration and bring attention to Respondents’ 

failure to adhere to and carry out their own policy governing the 

immigration and thus detention issues concerning the Appellants. 

- 6 May 2020 

 

Letter from Prudhoe Caribbean raising concerns about the 

insufficiency of the time period permitted in which to make 

representations. 

- 8 May 2020 

 

Email/Letter correspondence from Hon. Minister of Immigration 

indicating the need to have evidence of fear of persecution etc. and 

extending time for submission of the same to 14 May 2020. 
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- 14 May 2020 

 

Letter Correspondence from Prudhoe Caribbean with 

representations in respect of the Appellants.  

Notice of Appeal filed on behalf of the Appellants in respect of the 

1 May 2020 decision of Chief Justice Mabel Agyemang  

- 20 May 2020 Appellants’ Notice of Motion for Judicial Review of the decision 

of the Minister of Border Control and Labour to issue Notices of 

Intention to deport, without first having them interviewed by an 

official with the knowledge and experience of interviewing asylum 

applicants. 

- 19 June 2020 

 

A1, A2 and A3 undergo UNHCR registration and refugee status 

determination interviews (part 1 of 2). As’ Lawyers unaware  

- 22 June 2020 

 

A1 completes UNHCR process. 

A’s lawyers unaware. 

- 24 June 2020 A2 completes UNHCR process. A’s lawyers unaware.  

3 affidavits sworn by the Appellants in support of judicial review 

proceedings (against the decision on 1 May 2020)  

 

- 10 July 2020 Letter from the UNHCR to the 1st Respondent requesting the 

release from detention of the three appellants following their 

registration as refugees 

- 23 July 2020 

 

Advisory opinions in respect of the Appellants (disclosed to 

Appellants’ lawyers on 11 September 2020) and all make the same 

recommendation1 

Release from detention of the Appellants takes until 24 August 

2020. 

- 24 August 2020 Ministry of Border Control and Labour conditionally releases all 

Sri Lankan detainees from detention including litigants in CL100 

and CL102/2020 – IS96 forms signed without Respondents’ prior 

notice or consultation with Prudhoe Caribbean in respect of their 

clients. 

23. In determining this issue, I have regard to the following cases: Curwen v James and 

Others [1963] 2 All ER 619, Murphy v Stone Wallwork (Charlton) Ltd [1969] 2 All 

ER 949. 

 

24. In Curwen v James and Others, the defendants appealed the amount of damages awarded 

to the plaintiffs, who had remarried before the expiry of the time for giving Notice of 

Appeal. They sought leave “under RSC, Ord 58, r 9(2)a, to adduce evidence of the widow's 

re-marriage on the ground that, if it was granted, they would contend that, by her re-
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marriage, the widow had not lost the financial support assessed by the judge. The 

defendants tendered no evidence as to the amount by which the re-marriage was benefiting 

the widow.” 

 

25. In his judgment, Sellers, LJ stated: 

“There is the citation relied on from the speech of Lord Gorell in A-G v Birmingham, 

Tame and Rea District Drainage Board ([1911–13] All ER Rep 926 at p 939; [1912] 

AC 788 at p 801), where he says: 

“Under the Judicature Acts and rules the hearing of an appeal from the judgment 

of a judge is by way of re-hearing, and the court has power to give any judgment 

and to make any order which ought to have been made, and to make such further 

or other order as the court may think fit … The court also has power to take 

evidence of matters which have occurred after the date of the decision from which 

the appeal is brought … It seems clear, therefore, that the Court of Appeal is 

entitled and ought to re-hear the case as at the time of re-hearing … “ 

In that case, they sought to adduce fresh evidence of something which they had 

done afterwards which altered the effect of the injunction which had been granted. 

 

26. In his judgment Pearson, LJ stated: 

“It appears from RSC, Ord 58, r 3(1), that “An appeal to the Court of Appeal shall 

be by way of re-hearing … “As my lord has pointed out, in A-G v Birmingham, 

Tame & Rea District Drainage Board ([1911–13] All ER Rep 926 at p 939; [1912] 

AC 788 at p 801), Lord Gorell dealt with this matter, and he said in terms 

“It seems clear, therefore, that the Court of Appeal is entitled and ought to re-hear 

the case as at the time of re-hearing … “ 

It follows, therefore, that, once the evidence of the new event (that is to say, the 

event which has occurred after the date of the trial or hearing) has been admitted, 

the new event should be taken fully into account and the decision should be given 

in the light of all the evidence, including the evidence as to the new event which has 
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occurred—in this case, the re-marriage of the plaintiff, who brought the action 

under the Fatal Accidents Act, 1846.” 

 

27. In Murphy v Stone Wallwork (Charlton) Ltd, the House of Lords had to determine 

whether it would hear evidence of events occurring after the judgment. Lord Pearce stated: 

“An appellate court has power to hear evidence of something which has altered the 

effect of an order of the court below since that order was made. In A-G (at the 

relation of Tamworth Corpn) v Birmingham, Tame and Rea District Drainage 

Board, Lord Gorrell said ([1912] AC at p 801; [1911–13] All ER Rep at p 939.): 

“The Court also has power to take evidence of matters which have occurred 

after the date of the decision… It seems clear, therefore, that the Court of 

Appeal is entitled and ought to re-hear the case as at the time of re-hearing 

…  

RSC, Ord 59, r 10(2), dealing with the Court of Appeal's power provides that 

“… no such further evidence (other than evidence as to matters which 

have occurred after the date of the trial or hearing) shall be admitted 

except on special grounds.” 

The words in brackets show that no special grounds are needed to justify the 

admission of evidence of things that have occurred since the date of trial. In my 

opinion, your Lordships' House is equally entitled to consider such evidence. But 

the cases in which it does so will be exceptional. 

In Curwen v James the Court of Appeal in a fatal accident case allowed the 

defendants to adduce evidence of the plain- tiff widow's remarriage after the trial 

and reduced her damages accordingly. At the trial the widow had not been asked 

about her marriage prospects since she had emotionally broken down in the witness 

box. Sellers LJ there said ([1963] 2 All ER at p 622; [1963] 1 WLR at p 752.): 

“In the present case … it is desirable that the court should decide the matter 

on the known fact of the marriage rather than that it should remain decided 

on an uncertainty for the future as it stood before the learned judge.” 

Harman LJ said ([1963] 2 All ER at p 623; [1963] 1 WLR at p 753.): 
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“There is an important principle here involved and it is that the court should 

never speculate where it knows.” 

 

And Pearson LJ said ([1963] 2 All ER at p 624; [1963] 1 WLR at p 755.): 

“… I think it right to emphasise what has already been pointed out—that, in 

this case, the event in question occurred quite soon after the trial or hearing 

… “ 

 

28. In his judgment, Lord Upjohn stated:  

“On the other hand, where damages have to be assessed on estimates as to the 

future, the likelihood of dismissal or further ill-health, or in the case of a widow 

making a claim under the Fatal Accidents Acts the probability of her remarriage 

(these are, of course, only examples), then the court does in proper cases look at 

the facts that have happened since judgment. So far as the Court of Appeal is 

concerned the matter is governed by the express terms of RSC, Ord 59, r10(2), 

giving that court a general discretion to admit evidence of matters that have 

happened since the date of the judgment (see the opinion of Lord Gorrell in A-G 

(at the relation of Tamworth Corpn) v Birmingham, Tame and Rea District 

Drainage Board ([1912] AC 788 at p 801; [1911–13] All ER Rep 926 at p 939.)). 

Your Lordships' House has no similar rules of procedure governing your 

Lordships, but I have no doubt that your Lordships have ample power to admit 

further evidence in cases which seem proper to your Lordships. Curwen v James, 

in the Court of Appeal shows that the jurisdiction must be exercised sparingly and 

with due regard to the great principle that a judgment once obtained is not to be 

disturbed without “solid grounds”. That case was, in my opinion, plainly rightly 

decided. I agree with all the judgments of the court, but the broad reasons given by 

Harman LJ ([1963] 2 All ER at p 623; [1963] 1 WLR at p 753.), for allowing the 

what happened so shortly after the judgment of the Court of Appeal. That evidence 

being admitted the judgment is at once shown to be on a false basis and, since the 

hearing before your Lordships, the parties have agreed that, if your Lordships 

propose to allow the appeal, damages should be increased by an agreed amount. I 
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would allow the appeal and substitute a judgment which recognises the agreement 

of the parties. 

My Lords, I have already stated that I agree with the judgments in Curwen v James 

but I want to emphasise my agreement with what fell from Pearson LJ ([1963] 2 

All ER at p 624; [1963] 1 WLR at p 755.), when he emphasised his anxiety on this 

question of the admission of evidence as to matters after the judgment. It must be 

sparingly but in proper cases unhesitatingly exercised. But where the time allowed 

for appeal has run out, whether it be to the Court of Appeal or to your Lordships' 

House, I would apply a very strict rule indeed. The great principle “Interest rei 

publicae ut sit finis litium” comes into its own. Without finally closing the door to 

a litigant who, after the time for appeal has passed, wants to re-open the matter by 

giving evidence of matters since the relevant judgment, I would think he should only 

be allowed to re-open the matter in very special and exceptional cases indeed. 

 

29. In his judgment, Lord Pearce stated: 

‘The appellant is seeking to adduce fresh evidence, not as to any event occurring 

or condition existing before the date of the judgment appealed from, but only as to 

an event which has happened after that date. This makes a difference according to 

the practice of the Court of Appeal, which I think can usefully be taken into account 

in considering what should be done here. RSC, Ord 59, r 10(2) (formerly RSC, Ord 

58, r 9(2)), provides: 

“The Court of Appeal shall have power to receive further evidence on 

questions of fact, either by oral examination in court, by affidavit, or by 

deposition taken before an examiner, but, in the case of an ap- peal from a 

judgment after trial or hearing of any cause or matter on the merits, no such 

further evidence as to matters which have occurred after the date of the trial 

or hearing) shall be admitted except on special grounds.” 

Thus, in the Court of Appeal no special grounds are needed for the admission of 

evidence as to matters which have occurred after the decision of the Court below. 

The conditions laid down in Ladd v Marshall would not be applicable, or not fully 
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applicable, in relation to the admission of evidence of such matters. There must, 

however, be a discretion to decide whether such evidence is to be admitted or not. 

 [3]... 

[4] I think it is useful to take into account another aspect of the practice in the 

Court of Appeal. Under RSC, Ord 59, r 3(1) “an appeal to the Court of Appeal 

shall be by way of rehearing … “ In A-G (at the relation of Tamworth Corpn) v 

Birmingham, Tame and Rea District Drainage Board, where the continuance of 

an injunction was in question, Lord Gorrell said ([1912] AC at p 801; [1911–13] 

All ER Rep at p 939.): 

“Under the Judicature Acts and Rules the hearing of an appeal from 

the judgment of a judge is by way of rehearing, and the Court has 

power to give any judgment and to make any order which ought to 

have been made, and to make such further or other order as the Court 

may think fit … The Court also has power to take evidence of matters 

which have occurred after the date of the decision from which the ap-

seems clear, therefore, that the Court of Appeal is entitled and ought 

to rehear the case as at the time of rehearing … “ 

This passage was cited and relied on in Curwen v James ([1963] 2 All ER 619 at pp 

622, 623; [1963] 1 WLR 748 at pp 751, 752, 754.). That was a case under the Fatal 

Accidents Act 1846, and the widow had remarried after the judgment of the trial 

judge but before the hearing in the Court of Appeal. The damages were re-assessed 

in the light of the known   fact of the remarriage. Harman LJ cited Bwllfa and 

Merthyr Dare Steam Collieries (1891), Ltd v Pontypridd Water- works Co ([1903] 

AC 426 at p 431; [1900–03] All ER Rep 600 at p 603.) and Re Bradberry, National 

Provincial Bank Ltd v Bradberry, Re Fry, Tasker v Gulliford ([1942] 2 All ER 629 

at p 635; [1943] Ch 35 at p 42.), and said ([1963] 2  All ER at p 623; [1963] 1 WLR 

at p 754.): 

“Why should we, when we know that the plaintiff has married, 

pretend that we do not know it and assess the damages, as we are 

assessing them anew here, on the footing that she may or may not 
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marry? As we know the truth, we are not bound to believe in a 

fiction.” 

I think it is quite clear that if on appeal fresh evidence is admitted as to subsequent 

events (events occurring after the date of the judgment appealed from) and the 

fresh evidence justifies a re-assessment of the damages 

should be re-assessed in the light of the relevant facts as known at the date of the 

re-assessment. 

 

30. I deduce from these cases that when it is sought to introduce evidence of events which 

occurred after the judgment by the trial judge, no special grounds are needed to justify the 

admission of the evidence unlike the position when it is sought to introduce evidence of 

facts or circumstances which existed at the time of the judgment. No application was made 

by counsel for the appellants for leave to file an affidavit setting out the events which were 

alleged to have occurred since 1 May 2020, the date of the delivery of the judgment by the 

Chief Justice. The purported facts which the Court is being asked to take into consideration 

are those set out in the Skeleton argument of the appellants. Since objection was taken in 

the written submissions by counsel for the respondents, I am of the view that in the absence 

of an application to file and serve an affidavit setting out the relevant facts which the 

appellants require the Court to take into consideration, I am of the view that the Court 

cannot take into consideration and act on the purported statements contained in the 

Skeleton Arguments of the appellants. The Court is not aware that the Statements were 

accepted by counsel for the respondents. The Court is being called upon to exercise its 

discretion in the absence of evidence on which it can do so. I accept that for evidence of 

events occurring after the judgment, no special grounds are needed to justify the admission. 

 

31. As indicated, no application was made to introduce into evidence, matters which transpired 

after the judgment. While a chronology was without objection introduced by counsel for 

the appellants, this, in my view, cannot be a substitute for evidence which could only be 

admitted by affidavit or an agreed statement of fact by the parties.  
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32. In the absence of evidence, I am of the view that this could lead the Court to make adverse 

findings relating to public officials, without these officials being given an opportunity of 

being heard. In other words, to make a finding that the detention of the appellant between 

the date of the judgment of the Chief Justice and their release, was not reasonable and could 

lead to an injustice being created or adverse inferences being drawn against public officials.  

 

33. In order to determine whether the detention of the appellants subsequent to the judgment 

of the Chief Justice and the date of their release was reasonable, this Court was being asked 

to determine an issue without having the benefit of evidence from the Director of 

Immigration. Without the appropriate evidence, this could lead to this Court making 

findings which would be adverse to the public officials without affording them an 

opportunity to explain the circumstances and the reason why the appellants were not 

released prior to the date on which they were eventually released. 

34. It should be borne in mind that the judgment of the Chief Justice made it clear that her 

findings in relation to the detention of the appellants was limited to the period between 

their unlawful entry on 10 October 2019 in the TCI and the 24 April 2020. The judgment 

of the Chief Justice did not relate to the period 1 May 2020 (the date of her judgment) and 

the release of the appellants in August 2020.  

 

35. This Court is now being asked to make findings on whether the detention, between 24 April 

2020 and 24 August 2020, the date of the release of the appellants, was reasonable. Without 

evidence as to what transpired during that period and without the matter being determined 

at first instance, in my view, the Court should decline to do this.  

 

Is the Appeal Academic or Moot? 

36. The Court, through the President, ex protio motu, raised the issue whether, having regard 

to the fact that the appellants had been released from custody on 24 August 2020, the appeal 

had therefore become moot. In the amended Notice of Appeal, it is stated that the appeal 

was from part of the Order of the Chief Justice dated 1 May 2020 in which she held that (i) 

the appellants’ detention was lawful and no release of the appellants would be ordered, and 

(ii) that the objection to the production of the appellants on the Writ of Habeas Corpus via 
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video and audio facilities and the incomplete or partial appearance of each appellant from 

the immigration detention center was dismissed. The order sought by the appellants on 

appeal was that the detention was and now is unlawful and that the appellants should be 

released from detention. Further, that there was neither adequate production of the 

appellant on the Writ and the application for the Writ of Habeas Corpus, there being no 

sufficient appearance of each appellant.   

 

37. It is against the background that the appellants were released from custody on 24 August 

2020, that it is necessary to determine whether the appeal had become academic or moot. 

In determining whether the appeal had become academic and/or moot, I have had regard 

to a number of cases. In R v Secretary of State for the Home Department, Ex Parte 

Salem [1999] UKHL 8; [1999] 1 AC 450; [1999] 2 All ER 42; [1999] 2 WLR 483 (11th 

February, 1999), it was contended that the appeal should continue, even if there was no 

live issue between the parties, on the ground that there was a question of general public 

importance. In giving judgment, Lord Slynn of Hadley stated: 

“In Sun Life Assurance Company of Canada v. Jervis [1944] A.C. 111, Viscount 

Simon, L.C. said, at pp. 113-114:  

 "I do not think that it would be a proper exercise of the authority which this 

House possesses to hear appeals if it occupies time in this case in deciding 

an academic question, the answer to which cannot affect the respondent in 

any way . . . I think it is an essential quality of an appeal fit to be disposed 

of by this House that there should exist between the parties a matter in 

actual controversy which the House undertakes to decide as a living issue."  

 In Ainsbury v. Millington (Note) [1987] 1 W.L.R. 379, 381 Lord Bridge of 

Harwich, with whom the other members of the House agreed, said, at p. 381:  

 "In the instant case neither party can have any interest at all in the outcome 

of the appeal. Their joint tenancy of property which was the subject matter 

of the dispute no longer exists. Thus, even if the House thought that the 

judge and the Court of Appeal had been wrong to decline jurisdiction, there 

would be no order which could now be made to give effect to that view. It 

has always been a fundamental feature of our judicial system that the courts 
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decide disputes between the parties before them; they do not pronounce on 

abstract questions of law when there is no dispute to be resolved.” 

 

38. In Gawler v Raettig [2007] EWCA Civ 1560 (03 December 2007), Sir Anthony Clarke, 

MR stated: 

“[24] I turn to the principles. We were referred to a number of cases. The theme 

which runs through them all is that neither the Court of Appeal nor the House of 

Lords will ordinarily entertain academic appeals. So for example in Sun Life 

Assurance v Jervis [1944] AC 111 the House of Lords declined to hear an appeal 

which was concerned with the respondent's rights under an endowment policy. 

The issue was one of construction. The terms on which leave to appeal were given 

had the effect that the respondent had no financial interest in the appeal and the 

only (arguable) public interest would have been to clarify an issue of 

interpretation for other, hypothetical cases. Viscount Simon L.C said the House 

was not interested in 'expressing its view on a (mere) legal conundrum' (see page 

113). But he also made it clear (see page 115) that he was not 'lay(ing) down a 

rule for all cases'.  

That case thus supports the general principle that academic appeals will not 

generally be entertained but does not support an absolute rule in any class of 

case. Moreover it does not support the proposition that the question whether or 

not the court should entertain an academic appeal is one of jurisdiction. 

[26] In Ainsbury v Millington (unreported), 12 March 1987, the House of Lords 

revisited Sun Life Assurance and essentially followed it. Lord Bridge, with whom 

the other members of the appellate committee agreed, said that it has always been 

a fundamental feature of our judicial system that the courts decide disputes 

between the parties between them. They do not pronounce on abstract questions 

of law when there is no dispute to be resolved. However, he added that different 

considerations may arise in relation to what are called "friendly actions" and 

conceivably in relation to proceedings instituted specifically as a test case.  
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[27] In R v SSHD ex parte Salem [1999] 1 AC 450 the House of Lords appear to 

have drawn a distinction between a dispute between private law rights between 

private parties and public law cases. Thus Lord Slynn, after referring to the two 

cases to which I have referred and to R v SSHD ex parte Abdi [1996] 1 WLR 298, 

said this at page 456G-457B:  

"My Lords, I accept, as both counsel agree, that in a cause where there is 

an issue involving a public authority as to a question of public law, your 

Lordships have a discretion to hear the appeal, even if by the time the 

appeal reaches the House there is no longer a lis to be decided which will 

directly affect the rights and obligations of the parties inter se. The 

decisions in the Sun Life case and Ainsbury v Millington (and the 

reference to the latter in rule 42 of the Practice Directions applicable to 

Civil Appeals (January 1996) of your Lordships' House) must be read 

accordingly as limited to disputes concerning private law rights between 

the parties to the case.  

The discretion to hear disputes, even in the area of public law, must, 

however, be exercised with caution and appeals which are academic 

between the parties should not be heard unless there is a good reason in 

the public interest for doing so, as for example (but only by way of 

example) when a discrete point of statutory construction arises which does 

not involve detailed consideration of facts and where a large number of 

similar cases exist or are anticipated so that the issue will most likely need 

to be resolved in the near future.  

I do not consider that this is such a case. In the first place, although a 

question of statutory construction does arise, the facts are by no means 

straightforward and in other places the problem of when a determination 

is made may depend on the precise factual context of each case. In this 

very case, the first issue is expressed to arise 'On the facts of this case'; 

the second issue concerns the question whether the Secretary of State had 

file:///C:/cgi-bin/redirect.cgi%3fpath=/uk/cases/UKHL/1999/8.html
file:///C:/cgi-bin/redirect.cgi%3fpath=/uk/cases/UKHL/1996/9.html
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any discretion to record and rescind his decision and whether the 

discretion was exercised rationally and fairly in the instant case." 

 

39.  In Ya’axchè Conservation Trust v Wilber Sabido, Chief Forest Officer [2014] CCJ 

14 (AJ), the issue of an appeal being academic was considered by the Caribbean Court of 

Justice. Mr. Justice Anderson observed:  

“[4] However, there is not an absolute rule that bars the hearing of a matter 

even if by the time the appeal reaches this Court there is no longer a live 

issue between the parties. Several Caribbean courts have accepted that an 

academic appeal may be heard if it raises an issue of public interest 

involving a distinct or discrete point of statutory interpretation which has 

arisen in the past and may arise again in the future... 

Mr. Justice Anderson went on to state: 

“[6] There are compelling features of the present case which would make it 

appropriate for us to hear the appeal, though academic. This matter does 

not concern private law rights but rather a narrow and discrete point of 

public law namely the proper construction to be placed on the statutory 

power of the Administrator to grant authorization to conduct otherwise 

forbidden activities within a nature reserve. 

 

40. In Ogle Airport Inc vs Competition and Consumer Affairs Commission [2020] CCJ 

19 (AJ) GY, the Caribbean Court of Justice reaffirmed that “while it is settled policy that 

a court will not hear academic appeals, there is no absolute prohibition against doing so 

and a court may decide to hear such an appeal in a number of instances as when, for 

example, there is an unresolved question of public importance such as the interpretation 

of a statute.” Mr. Justice Barrow, who delivered the judgment of the Court observed at 

para 8: 

“In this case there is no issue of public importance. Manifestly, it is the refusal of 

the Chief Justice to find the Commission lacked jurisdiction that Ogle wants to 

appeal. That is a perfectly singular act of judicial determination based entirely on 
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the particular facts. There is not a smidgen of public interest that hearing an appeal 

could serve.” 

 

41. In order to determine whether there is a live issue before this Court it is necessary to look 

at the application which was before the Chief Justice - that application was for a Writ of 

Habeas Corpus. It is accepted that “the Writ of Habeas Corpus for release is a prerogative 

process for securing the liberty of the subject by affording the effective means of immediate 

release from unlawful and unjustifiable detention, whether in prison or in private.” See 

Halsbury Laws of England Vol 88A para 144. 

 

42. The Writ of Habeas Corpus is available in cases of wrongful deprivation of liberty. Any 

illegal detention of a person which is incapable of legal justification is the basis of the 

jurisdiction for the issuing of a Writ of Habeas Corpus.  

 

43. In Greene v Secretary of State for Home Affairs [1942] A.C. 284, Lord Wright stated: 

“It is clear that the writ of habeas corpus deals with the machinery of 

justice, not the substantive law, except in so far as it can be said that the 

right to have the writ is itself part of substantive law. It is essentially a 

procedural writ, the object of which is to enforce a legal right. The writ is 

described as being a writ of right, not a writ of course. The applicant must 

show a prima facie case that he is unlawfully detained. He cannot get it as 

he would get an original writ for initiating an action, but if he shows a prima 

facie case he is entitled to it as of right. The first question, therefore, in any 

habeas corpus proceeding is whether a prima facie case is shown by the 

applicant that his freedom is unlawfully interfered with, and the next step is 

to determine if the return is good and sufficient. A person unlawfully 

detained is entitled as of course to obtain a writ of trespass, but an action 

of trespass or false imprisonment does not by itself secure the immediate or 

speedy release of the plaintiff, if he is still detained when he commences his 

action. As Littledale J. said in Leonard Watson's Case (1), "A party 

imprisoned has two modes of proceeding, either by action for false 
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imprisonment or by application for a habeas corpus. In an action for false 

imprisonment the defendant must prove his justification, if any, and (except 

where allowed by express provision to give it under the general issue) he 

must also set forth the justification specially on the record. In the return to 

an habeas corpus no such minuteness of detail is necessary, nor in any 

instance that I can find has it been considered necessary to support the 

return by affidavit." The incalculable value of habeas corpus is that it 

enables the immediate determination of the right to the applicant's 

freedom.” 

 

44. Having referred to habeas corpus as a “right to an instant determination as to the lawfulness 

of an existing imprisonment”, Lord Wright pointed that the application for habeas corpus 

“...was not a proceeding in a suit but was a summary application by the person detained. 

No other party to that proceeding was necessarily before or represented before the judge 

except the person detaining and that person only because he had the custody of the 

applicant and was bound to bring him before the judge to explain and justify, if he could, 

the fact of imprisonment. It was, as Lord Coke described it, festinum remedium." 

 

45. The appellants have been released from custody on 24 August 2020. The issue in this matter 

was the detention of the appellants pursuant to the provisions of section 5(2)(h) of the 

Constitution and the Ordinance. The Writ of Habeas Corpus sought the production of the 

appellants before the court in order to determine whether their detention was legal and 

could be justified under section 5(2)(h) of the Constitution and the Ordinance. The Chief 

Justice determined that the detention was not illegal. In other words, that the Director of 

Immigration was entitled to detain the appellants under section 5(2)(h) of the Constitution 

and the Ordinance. The issue, therefore, on the appeal, is whether the Chief Justice was 

right in reaching the conclusion that the detention was lawful. The appellants sough 

declarations that their detentions were illegal. As stated above, the Writ of Habeas Corpus 

is not “a proceedings in a suit but was a summary application by the person detained” 

seeking to ascertain whether their detentions were legal. The appellants were no longer in 

custody, and in my view, were not entitled to pursue the Writ of Habeas Corpus to issue. 
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As stated, the Writ of Habeas Corpus is a summary application designed to ensure the 

release of a person from detention.  

 

46. Even if it could be said that this appeal does raise a matter in the area of public law, I am 

satisfied that this by itself is not a good reason for the appeal to be heard. Insofar as the 

judgment of the Chief Justice is concerned that the detention of the appellants from the 

date of their unlawful entry until the date of judgment was reasonable, is no longer a real 

issue as the parties have been released. 

 

47. In my view, the release of the appellants from detention on 24 August 2020 meant that 

there was no live issue between the appellants and the Director and for that reason, the 

appeal would be academic. In this case, the issue for determination before the Chief Justice 

was a “perfectly singular act of judicial determination based entirely on the particular 

facts.” There was “not a smidgen of public interest that hearing an appeal could serve.” 

 

48. For those reasons, I consider that the appeal is moot. 

 

49. I propose to deal with the issue of the detention of the appellant in two phases - firstly, 

detention from the unlawful entry on 10 October 2019 until 24 April 2020; secondly, from 

1 May 2020, the date of the judgment of the Chief Justice until the date of release 24 August 

2020. However, before dealing with these two phases, I will deal with the power to detain 

persons who seek to enter the TCI unlawfully. In so doing, it is necessary to have regard to 

the provisions of the Constitution and the Immigration Ordinance Cap 5.01.  

 

Detention to date of judgment 

50.  The question that needs to be answered, is whether the detention of the appellants from 

the date of their unlawful entry into the Turks and Caicos Islands on 10 October 2019 until 

24 April 2020 was reasonable for the purposes as set out in the Constitution, subject to the 

procedure in the Ordinance i.e. to prevent unlawful entry and/or for the purpose of effecting 

their unlawful removal from TCI and/or the taking of proceedings relating to their lawful 

removal.  
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51. The issue to be determined is whether the detention of the appellants was justified in law. 

Section 5(2) of the Constitution of the Turks and Caicos Islands provides as follows: 

“5. (2) No person shall be deprived of his or her personal liberty save in 

accordance with a procedure prescribed by law in any of the following cases—  

(a) ... 

(b)... 

(c) ... 

(d)... 

(e) ... 

(f) ... 

(g)... 

(h) for the purpose of preventing the unlawful entry of that person into the Islands 

or for the purpose of effecting the expulsion, extradition or other lawful removal 

from the Islands of that person or the taking of proceedings relating thereto.” 

 

52. It is clear that the Constitution covers all aspect of the detention of the appellants (a) to 

prevent unlawful entry; (b) for the purposes of effecting their lawful removal from the TCI; 

and (c) the taking of proceedings relating to their lawful removal. 

 

53. Under section 5(h) of the Constitution, the appellants were subject to be lawfully detained 

because (a) they were attempting to enter the Island illegally, contrary to section 102 of the 

Ordinance and were therefore liable to being detained for the purposes of preventing their 

unlawful entry to TCI; (b) in view of the fact that they were seeking to enter the Island 

illegally, the immigration authorities were entitled to detain them for the purpose of 

effecting the lawful removal from TCI; (c) the immigration authorities were entitled to 

detain the appellants for the purposes of taking proceedings relating to their removal from 

TCI. 

 

54. This section provides that subject to the Immigration Ordinance CAP 5.01 that it is lawful 

to detain a person for (a) purposes of preventing unlawful entry into the island, (b) purpose 
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of effecting the expulsion or lawful removal from the island or taking proceedings relating 

to the expulsion or removal of that person. In order for a person to be deprived of his liberty, 

it must be shown that his detention is lawful and falls within the exceptions set out in para 

(h) of section 5(2)(h).  

 

55. Section 5(2) of the Constitution states that the provision contained in that section is subject 

to any detention which is done in accordance with the procedure prescribed by law. For 

this reason, it is necessary to have regard to the provision of the Ordinance which deals 

with the detention of persons who unlawfully seek to enter the Turks and Caicos Islands.  

Section 54(1) of the Immigration Ordinance Cap 5.01 provides as follows: 

“54 (1) A person who may be required to submit to examination 

under subsection (2), (3) or (4) of section 50 or under section 51 

may be detained under the authority of an immigration officer 

pending his examination and pending— 

in the case of a person to whom section 50 applies, a decision to 

give or refuse him leave to enter; or to whom section 51 applies, a 

decision whether to recommend his deportation.” 

 

56. Section 50(2) of the Ordinance provides as follows: 

“(2) An immigration officer may examine any person who has arrived in 

the Islands by ship or aircraft for the purposes of establishing— 

(b) whether the person is not an Islander, a British Overseas Territories 

citizen or a permanent resident;  

(c) if he is not a person within paragraph (a), whether he may or may 

not enter the Islands without leave; or  

(d) if he may not enter without leave, whether he should be given leave 

and for what period and on what conditions (if any), or should be 

refused leave. 

 

57. Section 51 of the Ordinance provides: 
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“51. (1) An immigration officer may examine a person whom he reasonably 

suspects— 

(e) of having entered the Islands unlawfully; or 

(f) of being in the Islands in breach of any condition or restriction of 

his permit to enter or reside in the Islands. 

(2) A person on being examined by an immigration officer under this section 

may be required to produce any documents in his possession, custody or 

control.” 

 

58. Sections 56 (1), (3) and (5) of the Ordinance provides:  

 

“56. (1) Persons may be detained under section 54 in such places as the 

Minister may direct, except detained in accordance with subsections (3), 

(4) and (5) of that section on board a ship or aircraft. 

(2)...  

(3) A detainee may be taken in the custody of a police officer, or of 

any person acting under the authority of an immigration officer, to and 

from any place where his attendance is required for the purpose of 

ascertaining his citizenship or nationality or of making arrangements for 

his admission to a country or territory other than the Islands.  

(4) A person shall be deemed to be in legal custody at any time when 

he is a detainee or is being removed in pursuance of subsection (3).” 

 

59. In Saadi & Ors, R (on the application of) v Secretary of State for the Home 

Department [2002] UKHL 41, Lord Slynn of Hadley stated at para 31 that:  

“31. In international law the principle has long been established that 

sovereign states can regulate the entry of aliens into their territory. Even as 

late as 1955 the eighth edition of Oppenheim's International Law, at pp 

675-676, para 314 stated that: "The reception of aliens is a matter of 

discretion, and every state is by reason of its territorial supremacy 

competent to exclude aliens from the whole, or any part, of its territory". 
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Earlier in Attorney General for the Dominion of Canada v Cain [1906] AC 

542 at 546, the Privy Council in the speech of Lord Atkinson decided: 

(g) "One of the rights possessed by the supreme power in every State is 

the right to refuse to permit an alien to enter that State, to annex 

what conditions it pleases to the permission to enter it and to expel 

or deport from the State, at pleasure, even a friendly alien, 

especially if it considers his presence in the State opposed to its 

peace, order, and good government, or to its social or material 

interests: Vattel, Law of Nations, book 1, s.231; book 2, s.125" 

This principle still applies subject to any treaty obligation of a state or rule 

of the state's domestic law which may apply to the exercise of that control. 

The starting point is thus in my view that the United Kingdom has the right 

to control the entry and continued presence of aliens in its territory. Article 

5(1)(f) seems to be based on that assumption. The question is therefore 

whether the provisions of para. (1)(f) so control the exercise of that right 

that detention for the reasons and in the manner provided for in relation to 

Oakington are in contravention of the Article so as to make the detention 

unlawful. 

 

60. Earlier in the judgment in Saadi, His Lordship had stated at para 26: 

“26. Statutory powers of this kind must be exercised reasonably by 

government, at any rate in the absence of specific provision laying down 

particular timescales for administrative acts to be performed. An analogous 

application of this principle is to be found in judgments dealing with the 

detention of those who are or may be subject to deportation. Thus in R v 

Government of Durham Prison, Ex p Hardial Singh [1984] 1 WLR 704 at 

706 Woolf J said in relation to the power of deportation: 

(h) "As the power is given in order to enable the machinery of 

deportation to be carried out, I regard the power of detention as 

being impliedly limited to a period which is reasonably necessary 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/1983/1.html
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for that purpose. The period which is reasonable will depend upon 

the circumstances of the particular case". 

His Lordship indicated that the House of Lords in Tan Te Lam v Superintendent of Tai 

A Chou Detention Center [1997] AC 97, had adopted the approach of Woolf J.   

 

61. The Turks and Caicos Islands reserves the right under the Ordinance to prevent persons 

from entering the Islands without permission. Where persons seek unlawfully to enter the 

Islands, power is given under section 5(2)(h) of the Constitution to detain them. This power 

to detain is subject to the provisions of the procedure set out in the Ordinance. I accept that 

the power to detain is therefore subject to an implied provision that the length of the 

detention would be reasonable. It is therefore necessary to consider whether the detention 

from the date of the unlawful entry into Turks and Caicos, 10 October 2019 until 24 April 

2020 was reasonable. 

 

62. In determining whether the time that expired was reasonable, regard must be had to a 

variety of factors. These factors include the state of the Constitutional development of the 

TCI and limitations contained therein. Regard must be had to the socio-economic 

conditions that exist in the TCI. It is not unreasonable to conclude that because of its size 

and economy undue hardship would be placed on the economy and budget of the Islands. 

Access to persons who are fluent in or able to translate the Tamil language in order to assist 

with the investigations relating to whether the applicants were the subject of trafficking 

including the appellants and all the events leading up to their arrival in the territorial waters 

of the TCI. The limited resources of both the immigration authorities and the Police would 

have been stretched and as it turns out assistance would have been required from outside. 

 

63. In determining whether the length of the detention was reasonable, regard must be had to 

the evidence of the affidavit of Acting Superintendent of Police Willet Harvey who stated, 

inter alia,:  

“[12] The UK based officers arrived in TCI on the evening of 25 November later 

joined by two Tamil speaking interpreters who arrived from London on Sunday 1 
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December. Their services were secured through engagement contracts which had 

to be extended from time to time to facilitated the completion of the ongoing 

investigation into the criminal proceedings as well as to conduct specialized 

interviews. Their contracts would come to an end on 29 March 2020. As the Senior 

Investigating Officer from the RTCIPF I worked very closely with them throughout 

the process. 

[13] Interviews commenced with detainees on Tuesday the 3rd December and were 

recorded on video. There were ongoing challenges with respect to available 

resources and further assistance in the form of physical resources including 

additional video systems had to be sourced as well as other trained officers from 

the UK. 

[14] Through continued investigations and interviews of the remaining detainees, 

as well as intelligence received from the Human Rights and Special Prosecutions 

Section of the United States Attorney for the Southern District of Florida; and the 

Department of Homeland Security Homeland Security Investigations (collectively, 

the U.S. Law enforcement Authorities); the key investigation team of which I am a 

part, become aware of the Sri Lankan based transnational criminal organization 

(‘TCO”) which was involved in the illicit smuggling of undocumented migrants 

from Sri Lanka to the United States before crossing into Canada through Buffalo, 

New York via the Caribbean (including the Turks and Caicos Islands). The 

transport of those illegal migrants would be facilitated through the Caribbean by 

way of the Dominican Republic, Haiti, Cuba, Turks and Caicos Islands, and the 

Bahamas. Others were moved through South America and Mexico and across the 

southwest border of the United States. 

[15] We further became aware through intelligence received from the U.S. Law 

Enforcement Authorities, that Srikajamukam Chelliah, a Canadian citizen of Sri 

Lankan descent and the identified alleged smuggler in the related criminal 

investigation had been convicted of alien smuggling the United States in 2003 and 

2012.  

[16] The interviews were quite lengthy, challenging and highly complex but were 

necessary. In the course of the interview we learned that some of the detainees had 
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left their home over two years ago and their accounts were long, detailed and 

harrowing. The interviews have lasted up to six hours in some cases. 

[17] The enquiries to establish the true accounts and status of the detainees proved 

challenging. The Royal Turks and Caicos Islands Police had to solicit support from 

law enforcement within the USA as well as Canada. This support is ongoing and 

highlights the cross border international aspect and level of the offending involved 

as well as the international concern in this case. 

[18] As a midday of the of 17.1.2020 we had interviewed eighteen (18) detainees 

on video as per ABE (Achieving Best Evidence) and in keeping with TCI Trafficking 

Ordinance directions that such victims may, in certain circumstances, give 

evidence in video. The interview process was concluded on 7th February 2020.” 

 

64. In the affidavit of Derek Been, the Director of Immigration, he stated:  

“[10] On Friday February 7, 2020, Superintendent Willet Harvey of the Royal 

Turks and Caicos Islands Police Force via email dated the same date provide a 

schedule of Sri Lankan and Indian nationals involved in the investigation along 

with recommendations for each. At that time he indicated five (5) Sri Lankan 

Nationals and one (1) Indian national as potential witnesses. A copy of the said 

correspondence is exhibited hereto and marked DB1. 

[11] Much efforts was placed in determining the ideal way and means to return the 

Sri Lankan and Indian National to their homeland. Options can be seen on email 

and attachments dated March 2, 2020 and March 6, 2020. A copy of the said 

correspondence is exhibited hereto and marked (DB2). 

[12] The IOM arrived in the Turks and Caicos Islands during the week of March 

9th, 2020. On March 16, 2020, the IOM completed its tasks related to persons to be 

repatriated and via email dated March 16, 20202 informed the Ministry of 

Immigration, Citizenship, Labour and Employment Services and the Immigration 

Department of details relevant to the repatriation. The IOM also indicated that as 

a result of COVID-19 a route change was necessary but that the proposed date of 

March 24, 2019 remains but that it was still subject and dependent on airlines 

operations and countries keeping their borders open. 
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[13] In an email dated March 17, 2020, the IOM provided personal details of 

clothing to be issued to the migrant as part of their journey, said correspondence 

is exhibited hereto and marked (DB3). 

[14] On March 17, 2020, the Ministry and Department was informed that due to 

COVID-19 and the closure of Sri Lanka until March 31, 2020, the repatriation was 

not possible on March 24, 2020. 

[15] Planning for repatriation is tedious and requires much precision, expertise 

and dialogue with foreign governments, inclusive of risk assessments. Great efforts 

was placed in minimizing the amount of stops and ensuring that the IOM had 

requisite staff to enable the transit of repatriated persons. 

[16] After the closure of Panama as per email dated March 16, 2020, it was decided 

that an alternate route from the Turks and Caicos Islands would be Cuba. The IOM 

indicated that unlike all other points of transit, they had little presence in Cuba and 

required assistance. The request for assistance from the Cuban Government was 

immediately source through the Office of the Governor of the Turks and Caicos 

Islands. See email dated March 17, 2020. A copy of the said correspondence is 

exhibited hereto and marked (DB4). 

[17] In addition, the use of this route required escorts by the Turks and Caicos 

Islands Immigration Officers and also funding of such by the Turks and Caicos 

Islands Government. A request for quote was made to InterCaribbean Airlines. A 

copy of the said correspondence is exhibited hereto and marked (DB5). 

[18] As recently as March 26, 2020, the IOM via email continue to communicate 

and plan for the imminent departure of the migrants. A copy of the said 

correspondence is exhibited hereto and marked (DB6), has been examined and 

proved unjustifiably costly ranging from US$200,000.00 to US$303,000.00. We 

have been notified the relevant Government Authorities for the appropriation of 

these sums so that repatriation can be effected as soon as practicable after 

restrictions have been lifted. 

[20] We have been in constant communication with the representatives of the IOM 

and continue to make inquires via the internet in relation to Sri Lanka and the 

situation with respect to arrival of Commercial Airlines into the country in light of 



 

30 
 

the COVID 19 pandemic. We can confirm that the government of Sri Lanka has 

extended its ban on all arriving passengers up to 7 April 2020. According to Sri 

Lankan authorities, during this period, aircraft departures, passenger connections, 

and transits to other flights will be permitted. Flights arriving without passengers 

for the purpose of picking up departing passengers will also be permitted but the 

entry of commercial flights even with Sri Lankan nationals are currently 

prohibited.” 

 

65. The evidence of Acting Superintendent of Police Willet and the Director of Immigration 

demonstrated the difficulties which confronted the Director of Immigration. The arrival of 

the 28 Sri Lankan nationals and 1 Indian national (along with other persons) clearly posed 

a difficulty for the immigration authorities in Turks and Caicos. Taking into consideration 

the evidence set out in the affidavits of Superintendent Harvey and the Director of 

Immigration, I am of the view that the Chief Justice was correct in coming to her conclusion 

that the “the respondents on whom the burden lay to demonstrate the lawfulness of the 

applicants’ detention have discharged that burden by showing a continuing intention to 

repatriate the applicants even in the face of the travel issues raised by COVID 19 

pandemic. The continued engagement of Sri Lankan authorities by IOM on behalf of the 

first respondent indicates that the first respondent is not lax regarding his duty to effect the 

repatriation” 

 

Period after Judgment to Release, 24 August 2020 

66. I now turn to consider the detention of the appellants for the period 1 May 2020 until their 

release on 24 August 2020. In so doing, I have regard to the Agreed Chronology to which 

I previously adverted.  

 

67. On 23 April 2020, Notices of Intention to deport the appellants were served on them. This 

meant that the purpose of their detention changed from being detained to prevent their 

unlawful entry into TCI to being detained for the purposes of being deported – for the 

purposes ‘of effecting their lawful removal from TCI’. The deportation was being done 

pursuant to section 5(2)(h) of the Constitution and the Ordinance. 
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68. In order to determine whether the detention was reasonable, it is necessary to examine the 

available evidence which is limited to the Agreed Chronology. It should be pointed out 

that, in my opinion, the Agreed Chronology was nothing more than a statement of the date 

of occurrences of the events therein listed. It is not, and cannot be, evidence of the 

circumstances surrounding or leading up to those events. The Agreed Chronology shows 

that on 1 May 2020 an extension of time was granted by the Minister Responsible for 

Immigration to the appellants to the 6 May 2020 for representation to be made in respect 

of the Notices of Intention to Deport. A further extension was granted to 14 May 2020. On 

20 May 2020, the appellants filed a Notice of Motion for Judicial Review of the Decision 

of the Minister Responsible for Border and Labour to issue the Notices of Intention to 

Deport without having them interviewed by an official with knowledge and experience of 

interviewing asylum seekers.  

 

69. Between the 19 and 24 June 2020, the appellants applied for registration with the United 

Nations High Commission for Refugees (UNHCR). This process was completed on 24 

June 2020.  

 

70. On 10 July 2020, a letter was received by the Director of Immigration requesting that the 

appellants be released from detention following their registration as refugees. On 23 July 

2020, an Advisory opinion was received from the UNHCR, in respect of the applications 

for refugee status. The appellants were released on 24 August 2020.  

 

71. While the Agreed Chronology shows that on 10 July 2020, a letter from UNHCR was sent 

to the Director of Immigration requesting the release from detention of the three appellants 

following their registration as refugees, the Court has no evidence before it to show what 

steps were required to be taken by the Director before effect could be given to the request 

from the UNHCR. Similarly, the Agreed Chronology shows that on 23 July 2020, Advisory 

Opinions in respect of the appellants were subsequently sent to the Director. Similarly, the 

Court does not have the benefit of what steps were taken or were required to be taken by 

the Director before giving effect to these Advisory Opinions. The Court did not have any 
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evidence to show what was necessary for the Director to do before he could accede to the 

request of the UNHCR and release the appellants from detention.  

 

72. Prior to the letter of 10 July 2020 from the UNHCR, the appellants had no status in TCI 

and were still being detained pending their deportation. It was not, in my view, 

unreasonable to detain the appellants who, up to that time, had no status in TCI under the 

Ordinance. The appellants were detained for approximately 1 month after the Advisory 

Opinion before being released. I am of the opinion that the period of detention after the 

service of the Notices of Intention to deport to the date of release was not unreasonable.  

 

73. In reaching this conclusion, I have had regard to the observation by Lord Justice Toulson, 

as he then was, in A, R (On the Application Of) v The Secretary of State for the Home 

Department [2007] EWCA Civ 804, where he stated at para 54: 

“[54]  I accept the submission on behalf of the Home Secretary that where there is 

a risk of absconding and a refusal to accept voluntary repatriation, those are bound 

to be very important factors, and likely often to be decisive factors, in determining 

the reasonableness of a person's detention, provided that deportation is the genuine 

purpose of the detention. The risk of absconding is important because it threatens 

to defeat the purpose for which the deportation order was made. The refusal of 

voluntary repatriation is important not only as evidence of the risk of absconding, 

but also because there is a big difference between administrative detention in 

circumstances where there is no immediate prospect of the detainee being able to 

return to his country of origin and detention in circumstances where he could return 

there at once. In the latter case the loss of liberty involved in the individual's 

continued detention is a product of his own making.” 

 

Fundamental Rights and Freedoms of the Individual 

74. Counsel for the appellants submitted that, for the avoidance of any doubt, these 

proceedings raise and he will rely upon enforcement of rights under the Constitution 

of the Turks and Caicos Islands.  
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75. He submitted that by virtue of s.21(1) of the Constitution, if any person alleges that any of 

his fundamental rights have been or is likely to be contravened then, without prejudice to 

any other action with respect to the same matter which is lawfully available, that person 

may apply to the Supreme Court for redress. Counsel stated that this was by means of the 

application of these rights both in relation to habeas corpus, and in relation to an alternative 

relief sought of relocation of the detention. He pointed out that the Chief Justice dismissed 

the challenge which is now being renewed and refined in this Court by the grounds of 

appeal.  

 

76. Counsel submitted that The Supreme Court has jurisdiction to determine the issue, and to 

make such orders, issue such writs and give such directions as it may consider appropriate 

for the purpose of enforcing or securing the enforcement of any of the protections to which 

the person concerned is entitled. However, he stated that the Supreme Court shall not 

exercise its powers under s21(2) if it is satisfied that adequate means of redress are 

available to the person concerned under any other law. Counsel further submitted that this 

Court has, in determining an appeal, the same powers as exercisable by the Supreme Court. 

By s21(4) an ‘appeal shall lie as of right to the Court of Appeal from any final 

determination of any application or question by the Supreme Court under this section…’. 

 

77. Section 1 of the Constitution of the Turks and Caicos Islands provides as follows: 

 “Fundamental rights and freedoms of the individual 

Whereas every person in the Islands is entitled to the fundamental 

rights and freedoms of the individual, that is to say, the right, without 

distinction of  any kind, such as race, national or social origin, political 

or  other  opinion, colour, religion, language, creed, association  with  

a  national  minority,  property, sex, sexual orientation, birth or other 

status, but subject to respect for the rights and freedoms of others and 

for the public interest, to each and all of the following, namely— 

(a) life, liberty, security of the person and the protection of the law; 

(b) freedom of conscience, of expression and of assembly and 
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association; and 

(c) protection for his or her private and family life, the privacy of 

his or her home and other property and from deprivation of 

property save in the public interest and on payment of fair 

compensation, 

the subsequent provisions of this Part shall have effect for the 

purpose of  affording protection to the aforesaid rights and freedoms, 

and related rights and freedoms, subject to such limitations of that 

protection as are contained in those provisions, being limitations 

designed to ensure that the enjoyment of the said protected rights and 

freedoms by any individual does not prejudice the rights  and freedoms 

of others or the public interest.” 

 

78. In section 5 of the Constitution which deals with “Protection from Arbitrary Arrest 

and Detention contains detailed provisions relating to this subject.” 

 

79. In section 5(1) contains the declaration that every person has the right to liberty and 

security of person.  

 

80. In section 5(2) contains an expression that “no person shall be deprived of his or her 

liberty save in accordance with the procedure prescribed by law” and it goes on to set 

out the exceptions.  

Section 5(3) requires that a person who has been arrested or detained shall be informed 

in a language which he understands the reason for his arrest or detention and whether 

he is being charged, and if so, the nature of the charge against him.  

 

Section 5(4) establishes inter alia that the person arrested or charged shall have the 

right without delay to counsel of his choice.  

 

Section 5(5) states that the person is entitled to remain silent. 
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Section 5(7) provides that a person who is unlawfully detained or arrested is entitled 

to compensation from that person in respect of the arrest or detention.  

 

Section 6 of the Constitution contains provisions which are intended to secure the 

protection of the law, including where the person who was arrested was charged with 

a criminal offence.  

 

Section 6 sets out provisions which apply to persons who have been arrested and 

charged with a criminal offence.  

 

81. A person who has been convicted of a criminal offence in a trial before a judge has a 

right to appeal to the Court of Appeal. In that appeal, the appellant is entitled and has 

always been entitled to raise the issue that he was or has been deprived of the 

protection of law guaranteed by section 6 of the Constitution and that this deprivation 

led to him not having a fair trial as guaranteed by the Constitution. 

 

82. Such a claim may be raised in the Court of Appeal at the hearing of the appeal, even 

though it was not, and could not be raised, if the infringement about which he 

complains in the appeal occurred during the trial before the judge. Further, he may 

raise on appeal, any infringement of any rights guaranteed to him such as the right to 

a fair trial within a reasonable time which would include the hearing of the appeal.  

83. These infringements may be properly raised in the Court of Appeal for the first time 

during the hearing of the appeal. It is open and has always been open to an appellant 

as part of his attempt to quash his conviction to allege and to show that his rights as 

guaranteed by the Constitution were in fact infringed and that such an infringement 

deprived him of the protection of the law and the rights to a fair hearing.  

 

84. Section 21 of the Constitution states: 

Enforcement of fundamental rights 
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“21 (1) If any person alleges that any of the foregoing provisions of this Part has 

been, is being or is likely to be contravened in relation to him or her, then, 

without prejudice to any other action with respect to the same matter which is 

lawfully available, that person may apply to the Supreme Court for redress. 

 

 (2) The Supreme Court shall have original jurisdiction— 

a) to hear and determine any application made by any person in 

pursuance of subsection (1); and 

b) rising in the case of any person which is referred to it in pursuance of 

subsection (3), 

and may make such orders, issue such writs and give such directions as it 

may consider appropriate for the purpose of enforcing or securing the 

enforcement of any of the foregoing provisions of this Part to the protection 

of which the person concerned is entitled; but the Supreme Court shall not 

exercise its powers under this subsection if it is satisfied that adequate 

means of redress are or have been available to the person concerned under 

any other law. 

 ̀ ( 3 ) I f ,  in any proceedings in any court established in the Islands other than 

the Supreme Court or the Court of Appeal, any question arises as to the 

contravention of any of the foregoing provisions of this Part, the court in which 

the question has arisen shall refer the question to the Supreme Court, unless, 

in its opinion, the raising of the question is merely frivolous or vexatious. 

(4) An appeal shall lie as of right to the Court of Appeal from any final 

determination of any application or question by the Supreme Court under this 

section, and an appeal shall lie as of right to Her Majesty in Council from the 

final determination by the Court of Appeal of the appeal in any such case; but 

no appeal shall lie from a determination by the Supreme Court under this section 

dismissing an application on the ground that it is frivolous or vexatious.  

(5) The Legislature may by law confer on the Supreme Court such powers in 

addition to those conferred by this section as may appear to be necessary or 
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desirable for the purpose of enabling the Court more effectively to exercise the 

jurisdiction conferred on it by this section.  

(6) Any such law may make, or provide for the making of, provision with respect 

to the practice and procedure—  

(a) of the Supreme Court in relation to the jurisdiction and powers 

conferred on it by or under this section;  

(b) of the Supreme Court or the Court of Appeal in relation to appeals 

under this section from determinations of the Supreme Court or the Court 

of Appeal; and  

(c) of other courts in relation to references to the Supreme Court under 

subsection (3),  

including provision with respect to the time within which any application, reference 

or appeal shall or may be made or brought. 

(7) In determining any question which has arisen in connection with the 

interpretation or application of any of the foregoing provisions of this Part, every 

court shall take into account any— 

(a) judgment, decision, declaration or advisory opinion of the European Court of 

Human Rights; 

(b) decision of the European Commission of Human Rights (“the Commission”) 

given in a report adopted under Article 31 of the Convention; 

(c) decision of the Commission in connection with Article 26 or 27(2) of the 

Convention; 

(d) decision of the Committee of Ministers of  the  Council  of  Europe (“the 

Committee of Ministers”) taken under Article 46 of the Convention; 

(e) judgment, decision or declaration of a superior court in  the  United Kingdom 

on the interpretation or application of the Convention, 

whenever made or given, so far as, in the opinion of the court, it is relevant to the 

proceedings in which that question has arisen. 

(8)  In subsection (7), references to the Convention are references to it as it has effect 
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for the time being, except that— 

(a) the references in subsection (7)(b) and (c) to Articles 31, 26 and 27(2) are 

references to those Articles as they respectively had effect immediately before 

the coming into force of the Eleventh Protocol; 

(b) the reference in subsection (7)(d) to Article 46 includes a reference to 

Articles 32 and 54 as they had effect immediately before the coming into 

force of the Eleventh Protocol; and 

(c) the references in subsection (7) to a report or decision of the Commission 

or a decision of the Committee of Ministers include references to a report 

or decision made as provided by paragraphs 3, 4 and 6 of Article 5 of the 

Eleventh Protocol (transitional provisions). 

(9)  In subsections (7) and (8)— 

“the Convention” means the European Convention on Human Rights; 

“the Eleventh Protocol” means the protocol to the Convention (restructuring the 

control machinery established by it) agreed at Strasbourg on 11 May 1994; and 

“a superior court in the United Kingdom” means any of the following— 

(a) the High Court or the Court of Appeal in England; 

(b) the High Court of Justiciary or the Court of Session in Scotland; 

(c) the High Court or the Court of Appeal in Northern Ireland; 

(d) the House of Lords or the Supreme Court; and 

(e) the Judicial Committee of the Privy Council.” 

 

85. What is granted by section 21 is the constitutional action against the state for an 

infringement of the rights guaranteed by sections 1 to 20 of the Constitution. Original 

jurisdiction is grated to the Supreme Court if the aggrieved party is seeking redress from 

the State.  
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86. Original jurisdiction is not granted to the Court of Appeal to hear any matter in which the 

aggrieved party seeks jurisdiction. Section 21(4) gives to the Court of Appeal jurisdiction 

to hear an appeal ((4) - An appeal shall lie as of right to the Court of Appeal from any final 

determination of any application or question by the Supreme Court under this section, and 

an appeal shall lie as of right to Her Majesty in Council from the final determination by 

the Court of Appeal of the appeal in any such case but no appeal shall lie from a 

determination by the Supreme Court  under  this  section dismissing an application on the 

ground that it is frivolous or vexatious). 

 

87.  In my view, an appellant is entitled to raise in an appeal, the fact that his rights as 

guaranteed under the Constitution have been infringed or breached and, as such, he was 

deprived of the Protection of the Law leading to him not having a fair trial. It has always 

been open to an appellant to allege that his fundamental rights as guaranteed by the 

Constitution have been breached, and as a result, he has been deprived of the protection 

of the law resulting in him not having a fair trial. While this issue may be determined on 

appeal and the issue of infringement of the constitutional rights may be taken for the first 

time during the course of the appeal, this does not infringe the provisions of section 21 as 

he is not seeking to bring an action in which he is seeking redress against the person who 

infringed his rights. 

 

88. As stated above, the appeal is dismissed. 

 

 

Dated this 31st day of December, 2020 

 

 

Sir Elliot Mottley 

President 


