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IN THE SUPREME COURT ACTION CL 59/02
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in the matter of an application for judicial review; and
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- and -

MARCELLO ARMANI 
Interested Party 

Ex Parte
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CIRCULATION OF DRAFT JUDGMENT BY FAX

I attach (in a compressed format) a draft of my Judgment in this matter. I propose to deliver this 
Judgment in open court on a dare ro be fixed by the Registrar. If the question of costs, and any 
other matters arising, can be agreed prior to delivery of the Judgment. I would be prepared to 
dispense with the attendance of counsel to save further expense. Until the ruling has been 
formally delivered it should be treated as confidential to counsel and their clients.

Richard Ground
Chief Justice
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IN THE SUPREME COURT ACTION CL 59/02
TURKS & CAICOS ISLANDS

IN THE MATTER OF AN APPLICATION FOR JUDICIAL REVIEW 
AND
IN THE MATTER OF THE PHYSICAL PLANNING ORDINANCE 1989

BETWEEN
THE QUEEN

- and -

THE PHYSICAL PLANNING BOARD
Respondent

- and -
MARCELLO ARMANI

Interested Party 
Ex Parte

THE PROPRIETORS OF STRATA PLAN NO. 22
Applicant

Mr. A. Misick for the Applicant:
Mr. A. Gameau QC for the Respondent: and
Mr. C. Simons for the Interested Party.

JUDGMENT

Introduction
1. This matter comes before me on lhe application of the proprietors of Strata Plan No. 22 (The 
Applicant’) for judicial review of a decision ofthe Respondent (’the Board') granting outline 
development permission to Marcello Armani (‘the developer’) on behalf of Emerald Estates Ltd. 
for the development on parcel 60905/14 of two five storey condominium blocks containing 12 
units each, with ancillary buildings and facilities (‘the development'). The order sought is one 
quashing the decision granting permission and remitting the matter back to the Board for 
reconsideration.

2. The Applicant is a corporation, the members of which comprise all lhe owners of the 
condominium development known as lhe Mansions on Grace Bay (’the Mansions’). The 
Mansions is adjacent to the subject parcel. In April of this year the Applicant became aware that 
lhe developer had applied for permission to erect the development on the lot next to theirs. 11 
objected to this, on various grounds, and it notified the fact of the objection by letter of 26'1' April 
2002 to the department of planning, followed up by a seven page letter, setting out the substance 
ofthe objections in full, dated 22"" May 2002, That letter was addressed to the Chairman of the 
Board, and copied to the Deputy Director of Planning. Notwithstanding the objections, the Board 
granted the developer outline permission for the development at their meeting held on 2011’ June 
2002. and that was notified to the developer by letter of 9'" July 2002. The Applicant was not 
directly notified of the decision, but was told about it orally on 3"' July in response to a telephone 
enquiry.

3. No point was taken, either at or before the hearing, on the Court’s jurisdiction to entertain this 
application. Indeed il was conceded, and so 1 do not have to consider the law on that.

4. The Applicant complains that its objections were not afforded a fair hearing because:
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(i) its objections were not copied or circulated to the members of the Board at or before 
the meeting; were not referred to in lhe report of the planning department which was 
before the meeting; and were not taken into account by the Board:

(ii) it should have been afforded an oral hearing, but was not:

(iii) it should have been afforded an opportunity to respond the report of the planning 
department, but was not: and

(iv) the Board should have given reasons for its decision, but did not.

5. In his skeleton argument counsel for the Applicant also advanced a case that:

(i) both the planning department and the Board got the applicable set backs wrong, as 
they applied the standard for two storey buildings: and

(ii) the Board failed to comply with lhe requirements of the Development Manual fur 
buildings in excess of two storeys or 25 feet, in that ii failed to satisfy itself that the 
development would not detrimentally impact on lhe levels of privacy and amenity of 
neighbouring lots.

6. Thar case was nor foreshadowed in lhe original grounds of the application, which were 
concerned solely with allegations of procedural unfairness. Those grounds were amended after 
the respondent and developer filed their evidence in reply, and at that stage the following ground 
was added:

"21 A. In fixing the set back of 35 feet from lhe Mansions the Department of Planning 
and the Board failed to take into account rhe fact that the Mansions is three stories and 
the Sails is lo be five stories."

This was then further expanded in the affidavit of Lloyd Inwards, sworn on 30lh September.

7. There was also a further ground added by amendment concerning the fact that the architect for 
the development was a member of lhe Board, although it is accepted that he did not vote at the 
meeting. Indeed, the unconlesled evidence is that he declared an interest at the outset of the 
meeting and left the room during the consideration of the application. Thai conforms with the 
procedure laid down in regulation 8 of the Physical Planning Board Regulations. Given that, in 
lhe absence of specific evidence to the contrary, 1 am not prepared io entertain the suggestion that 
he might have influenced lhe Board in some improper way. or otherwise tainted its decision. I 
have not. therefore, considered that ground further.

8. At the hearing, in his address in reply, counsel for the Applicant suggested for the first time 
that the decision was also irrational in the ‘Wednesbury’ sense (see Associated Provincial Picture 
Houses Ltd, -v- Wednesbury Corp. [1947] 2 All ER 680. [1948] I KB 223). However, I refused 
leave to amend to advance lhai. considering that it was. at that stage, too late Ln add such a 
fundamental ground. I note that previously the manager of lhe Applicant had implicitly eschewed 
such a ground in paragraph 9 of his affidavit in support, where he deliberately refrained from 
exploring lhe merits of the planning application.
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The Statutory Provisions
9. The primary statutory provisions are contained in the Physical Planning Ordinance, which is 
supplemented by various sets of regulations made under it. The Ordinance establishes the 
Physical Planning Board, and it is the body charged with the duty of considering,, and then . 
granting or refusing, applications for the grant of development permission. There is also a 
Director of Planning, whose duties include advising the Board on applications.

10. Oddly enough the Ordinance does not provide a scheme for the making and consideration of 
objections. It simply lists the various matters which the Board is obliged to rake into account 
when considering an application for development permission, included in which arc any 
representations which anyone may have made. There is no restriction on who may make such 
representations, and no requirement that any particular weight should be given to those made by 
neighbours or other persons directly affected by the proposed development. The provisions are 
contained in section 34 of the Ordinance, which insofar as relevant provides:

“34( 1) In considering an application for development permission, the Board shall take 
into account such of the following matters as appears to it to be relevant, or as the 
Director may advise, in order to make a proper decision on the application, namely -

(d) any representations made by any person with regard to the application or the 
probable effect of the proposed development:

(e) the impact of the development on the natural or built environment and the 
uses of adjacent land;

(i) such other matters as the Director considers to be relevant to the 
determination of the particular application.

(2) Advice given to the Board by the Director, under subsection (I) shall be in the form 
of a report on each application, summarizing any relevant factors recommended to be 
taken into account in respect of that application and the suggested appropriate decision to 
be given on the application."

11. That is supplemented by regulation 8 of the Development Permission Regulations, which 
provides:

“8. The Director shall prepare a summary of any representations and comments made on 
an application advertised in accordance with Regulation 7 or on any other application in 
respect of which he has received any representations or comments, and include dial 
summary in die repuri on (he application to which the representations or comments relate 
which he prepares for a meeting of the Board where that application will be considered." 
(my emphasis)

12. There arc also provisions in the regulations enabling the Director to require advertisement of 
any proposed development (which was in fact the case here), and for the developer to serve 
particulars of the proposed development on neighboring owners (which was done here): see 
Ibid., regulation 7.

13. Finally, under section 33 of the Ordinance, the Board has power to invite persons "who 
appear... to be likely to provide information relevant to an application" to attend and speak ar 
any meeting called to consider the relevant application. This is supplemented by regulation 1 I of 
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the Physical Planning Board Regulations, which permits the Board to invite members of the 
public to attend a Board meeting, and address it, and provides that the Director have an 
opportunity to respond

14. As to height and set-backs, these are governed by the Development Manual. 1 have not see 
the full document, but I assume it is that contemplated by Schedule I ofthe Building Regulations, 
which are themselves made by the Governor under section 67 of the Ordinance. Under rhe 
Manual, the minimum set back for coastal development is 100 feet from the vegetation line (para. 
3.4.2(b)). The recommended setback from a side boundary for a condominium is 15 feet (para. 
3.4.2(f) and Table 3-5 B). The minimum distance between adjacent buildings of two storeys is 35 
feet if there are windows on the facing elevations (para. 3.4.2(e)(iv)), but there is no specific 
prescription for buildings over two storeys.

15. I am told that the maximum building height in the relevant area is 55 feel, and there is no 
dispute about that. Again this seems lo derive from the Development Manual, although lhe only 
copy I have before me contains the old height limits of 3 storeys or 40 feet, whichever is the 
greater (see para. 3.4.4 (c)). This is referred to as "the acceptable maximum height.” The exact 
meaning of that was not addressed in argument. 1 have, however, been referred by the Applicant 
to paragraph 3.4.4 (a) of the Development Manual, which provides that:

"in considering an application proposing development with buildings in excess of two 
storeys or 25 feet, the Board shall be satisfied that the development does not have a 
detrimental impact on:

(i) the levels of privacy and amenity presently enjoyed on neighbouring lots

(ii) the visual amenity of any ridge line."
The Facts
16. The development is proposed fora beach from lot of 2 acres. It is in an area zoned for 
tourism/commcrcial related development. The proposal is for two 5 storey buildings, 55 ft. in 
height.

I 7. The development is bordered on the east by the Mansions. The Mansions is a 3 storey 
condominium development. There is a dispute about whether its actual height is 48.5 ft. or 42 
feci. but 1 cannot resolve that on the affidavit evidence before me. It is asserted in the letter of 
objection that, when the Mansions was built, the maximum permissible was 3 storeys and that the 
limit has since been increased. Although that is not canvassed in the evidence, no-one has 
disputed that assertion.

18. The outline planning permission which is the subject of this application for judicial review 
was nol the firsi in respect of the developer’s property. There had been a previous permission in 
respect ol a 24 unit condominium and ancillary facilities, but ihis was abandoned when the 
developer changed the design from a single building with 3 floors of apartments and a mezzanine 
to two separate buildings. In its letter of objection the Applicant asserts that the initial proposal 
was less offensive, and so it did not object to it. The state of the evidence does not allow me to 
make a detailed comparison between the two permissions.

19. The application in respect of the new design was made on I 7'1'April 2002. It was advertised 
in the Gazette on 26,h April, and full details were given to the neighbouring properties, including 
the Applicant, under cover of a letter of I9lh April.
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20. The Applicant’s substantive objections were set out in their letter of 22"' May 2002 from Mr. 
Misick. who stated that he acted for the Executive Committee of the Applicant. The letter was 
addressed to the Chairman of the Physical Planning Board, and copied to the Deputy Director. I 
was told, and it seems to be accepted by all. that the Deputy Director is the relevant official for 
developments in Providenciales. the Director being based in Grand Turk. The letter summarises 
lhe objection in the following terms:

1

I do not think that that amounted to a formal request for a hearing. It was little more thai an 
indication ofthe Applicant’s willingness to make itself available.

"Our client's objection is nol to the Project itself but the design content of the Project, its 
height and its set back from the beach and from the Mansions."

21. Further on the letter states:

"The developers of the project have now applied to change rhe design layout of the 
Project so that it is now 5 stories high with set backs from lhe beach reduced to 100 feet 
from the vegetation line and with only 35 feet between the Project and the Mansions. It 
is lhe height and set back proposals which our clients find most objectionable about the 
Project.”

22. The letter then goes on to address at length lhe questions of. inter alia, lhe side set backs and 
the height of rhe development, and its the impact on the privacy of the Mansions. In particular it 
argues:

“The minimum set backs of 35 feet between buildings of 2 stories is inadequate for 
buildings exceeding 2 stories and the only reasonable interpretation of the Development 
Manual is that rhe sei back must be increased as lhe height of the building increases. 
Extrapolating from the Development Manual the set back requirements fora 5 story 
building should be at least 75 feet from any adjacent building. The set back between the 
Project and the Mansions falls far short of this requirement.”

23. It is now accepted that the Deputy Director did nor meet with the Applicant or its 
representatives. An earlier statement lo that effect in paragraph 7 of lhe affidavit of the Chairman 
of the Board seems to have been made in error, as the Director of Planning has now deposed that 
the Deputy Director met with other objectors, who voiced similar objections, but that there is no 
record of a meeting with lhe Applicant.

24. The Director also produces a letter of objection from one of ihose other objectors (see Exhibit 
AD 1). It is noteworthy that that letter is primarily concerned with the aesthetics of lhe proposal 
and does not address the question of set backs between neighbouring buildings, or the possible 
impaci on the privacy ofthe Mansions, at all. To lhe extent that she considers that objection to be 
similar lo the Applicant's, the Director seems to be failing io appreciate an important element of 
the latter's case.

25. There is an issue over whether the Applicant in fact requested some form of oral hearing. Its 
letter of 22"J May concludes with the following:

"Our clients would welcome the opportunity to meet with you and lhe Board and/or the 
Deputy Director if that would be helpful."

6
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26. It is not entirely clear to what extent the Applicant s objections were in fact communicated to 
lhe Board. It seems the Chairman was aware of them, as he slates that the letter of 22,nl May 
“was sent to the Deputy Director of Planning who communicated il to me." It is nowhere stated 
that the letter was circulated in written form to lhe other members of the Board, and I therefore 
find that il was not. The Chairman deposes that lhe minutes of the relevant meeting state that the 
Deputy Director informed the meeting lhat he had received correspondence objecting to the 
development, and that it would be read when the application was considered. However, ihc 
Chairman does not confirm in terms lhal the Applicant’s letter was among that correspondence, 
nor does he depose that il was in fact read when the Board came later to consider the application. 
The Director deposes that there is no minute of the Board's deliberations.

27. What the Chairman does depose to is the following;

“During its meeting of 12th June 2002 the Board considered in detail the objection of the 
Applicant contained in the letter of May 22lid. 2002. and lhe recommendations of the 
department of planning concerning these objections. During its deliberations the Board 
visited the site of the proposed developmeni lo better appreciate the nature of the 
objections."

28. Thai is not entirely satisfactory, given his omission io depose that the letter was in fact read. 
Affidavits are drafted at leisure, but a concomitant of that is lhal they afford the deponent rhe 
opportunity of consideration and precision, unlike oral testimony. They are, therefore, construed 
strictly. However, doing the best that I can, 1 find it probable that lhe letter of 22lld May was 
before the Board when it made its decision, to the extent that it was read out.

29. Al the meeting lhe Board also had a report from the planning department, which is dated 1 ldl 
June 2002. There is nothing on it to indicate its authorship, although the Applicant refers to it as 
the Deputy Director’s report. The report did not refer to the Applicant’s objection, or indeed to 
any objections at all. In lhat respect it was defective, and I return io lhat below. It is accepted 
that the report was never shown to the Applicant or discussed with il or its representatives.

30. The report did not sei out any of the Applicant's arguments concerning the question of height 
and setbacks from other buildings. It simply said:

"2. It is noted that five (5) floors are proposed for the development. The aforementioned 
number of floors is acceptable provided lhat lhe maximum height of all buildings does 
nol exceed fifty-five C55) feet measured from the average ground level and a minimum 
building setback distance of thirty-five (35) is achieved between other proposed buildings 
on the subject parcel and those existing on adjaceni parcels."

31 The report addressed side setbacks from the parcel boundaries in paragraph 4. In respect of 
these it simply recommended the minimum of 15 feel without discussion. In respect of the beach 
setback the report recommended a beach setback of 110 feet. That is 10 feet in excess of the 
minimum requirement, and represents the only divergence from the minimum in lhe report. If 
that was a response io the objections made, whether by the Applicant or the other objectors, it 
was the only one in respect of height and set backs.

32. The report was, however, critical of the design of the development in lhe following terms:

“5. The use of the parcel for tourism-related development is consistent with lhe land 
zoning for the parcel and locality. Notwithstanding the aforementioned, the scale, bulk 
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and architectural design of the proposed development is uncharacteristic of the 
architecture and design of existing developments in the vicinity and is unacceptable. If 
permitted the proposed development would have a negative visual impact on the 
character of the area and neighbouring amenity and set undesirable precedents for the 
Grace Bay locality.

6. Consultations should be made with the Director and/or Deputy Director of Planning 
towards a revised design and layout of development for the parcel.”

33. The report recommended conditional approval. Although the condition is not specified in the 
recommendation, it is reasonably clear that it meant a revised design and layout. In any event, the 
permission when granted contained no such condition, and the Chairman in his affidavit confirms 
that the Board did not adopt the recommendations concerning the architectural design and layout 
of the development. Otherwise the report's recommendations concerning height and set backs 
were all incorporated in the permission.

Conclusions
34. I find as a fact that the planning department, in its report to the Board, did not summarise, or 
even mention, the Applicant’s objections, or anyone else's for that matter. In that respect the 
report failed to comply with the statutory requirements of regulation 8 of the Development 
Permission Regulations, and was defective. 1 think that this was a materia) irregularity, which 
deprived the Applicant of a fair hearing. I think that it went to the heart of the decision making 
process, and that on that basis alone I should quash the permission and remit the matter back to 
the Board for reconsideration.

35. It was said in argument that that defect was remedied because the planning department’s 
report essentially adopted the objections and made them its own. and that in any event the 
Applicant's letter of objection was read out to the Board at the relevant meeting. I do not think 
that either cures the deficiency, for the following reasons:

(i) The planning department’s report did not in fact adopt all the Applicant’s objections. 
It did put forward a similar objection in respect of design, but it signally failed to take on 
board any of the arguments relating to height ur setbacks from neighbouring buildings. 
Indeed, the report does not even discuss these issues, as it merely recommends the 
minimum applicable without more. Yet the Applicant had stated that these were the most 
objectionable features of the project from its point of view.

(ii) As to simply reading the letter, 1 do not think that that would have adequately 
conveyed its closely argued content. The members of the Board should have had a 
written aide niemoire in front of them which summarised the points of objection made in 
the letter, including those concerning privacy and set backs from neighbouring buildings.

36. I turn now to the arguments based on the adequacy of the set backs. While I do not accept 
the Applicant's argument that the Development Manual required a greater set back for buildings 
in excess of 2 storeys, the set backs between neighbouring buildings are minimums. They are not 
even 'recommended' by the Manual, and in that respect are to be distinguished from the set backs 
from lot boundaries. The Board would have been entitled to impose more stringent ones if it 
thought that appropriate. In view of the objections, it should at least have considered doing so. 
This is particularly so in light of the absence of a specific setback for buildings in excess of 2 
storeys in the Manual. Moreover. 1 think that that makes it all the more important that the Board 
specifically address its mind to the matters set out in paragraph 3.4.4(a) of rhe Manual. This is 
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because set backs and height arc closely linked, and in the normal course of things the greater the 
height the greater the set back from neighbouring buildings.

37. In the absence of a discussion of these considerations in the planning department’s report, I 
would hesitate to find that the Board did satisfy itself as required by paragraph 3.4.4(a) ofthe 
Manual, or that it addressed the set back question either critically or at all. However, given that 
there was no specific reliance on paragraph 3.4.4(a) in the grounds of the application, and given 
that 1 am sending the matter back to the Board anyway. I do not make that a ground of my 
decision. However, when reconsidering, die Board should specifically put its mind to the 
requirements of the Development Manual in this regard.

38. Ido nor think that there is anything in the other points made by the Applicant for the 
following reasons:

(i) I do not think that the Ordinance confers a right lo an oral hearing upon any objector, 
and there is nothing in the circumstances of this case to confer one independently of the 
statutory scheme. Although the Board may invite the attendance of interested persons, it 
is not required to consider whether or not to do so - section 33 and regulation 11 are 
permissive only and do not impose a duly to exercise a discretion on this question. In any 
event, as I held above, there was no unequivocal request for such a hearing.

(ii) Similarly, there is no statutory requirement that an objector have sight of the 
Director’s report or lhe opportunity to respond to it. In the circumstances of the planning 
process. I sec no reason to import one, and to do so would be contrary to the statutory 
scheme. On the other hand, I consider that rhe absence of a right of reply makes it all the 
more important that lhe report comply with the requirements of the regulations, and 
properly set out the objections.

(iii) There is nothing in the statute to require the Board to give reasons, and there is 
nothing in the circumstances to justify lhe importation of such a requirement. In 
particular, and subject to its properly considering them, lhe Board is not bound to give 
effect to the recommendations of the Director, nor to accede to any particular 
representation or objection, and may override them without giving reasons. In that 
respect I rely upon the English authority of R -v- Aylesbury D.C. ex parte Chaplin [1997] 
3 PLR 55. CA.

39. 1 therefore allow the application on the ground that there was a material irregularity in the 
conduct ofthe Board, in that il did not have a summary ofthe objections before it, as required by 
regulation 8 ofthe Development Permission Regulations. I think that by reason of that the 
Applicant's were not afforded a fair hearing, and there was a breach of the rules of natural justice. 
If necessary. 1 would also hold that the failure to comply with the regulations caused the Board to 
act outside its jurisdiction. I quash the permission and remit the matter to the Board to re-hear. 
When they do so they should have a summary of all the objections in from of them, as required 
by regulation 8.

Dated this day of October, 2002

DRAFT
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