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Judgment

On 22 October 2000, the plaintiff was the rear seat passenger in a vehicle driven by the 
first defendant which, as it was driven from a track onto the Millennium Highway, was in 
collision with another vehicle driven along the main road by the second defendant. The 
plaintiff suffered a fracture to the third cervical vertebra and division of the spinal cord 
between the fifth and sixth cervical vertebrae leaving him a quadriplegic.

The accident gave rise to two actions which were heard at the same time. It is not 
necessary to go into the details. The trial was held over a number of days in March and 
April 2006. At the commencement of the hearing, the first defendant admitted he had 
driven negligently and that it was a material cause of the accident.

The plaintiff initially brought proceedings against the first and second defendants but 
subsequently added the parents of the first defendant, as third and fourth defendants, and 
the insurance company with whom the third defendant had taken out a third party policy 
as the fifth defendant.

The trial judge declared that the fifth defendant “is obliged to indemnify the first 
defendant under the terms of a policy of motor vehicle insurance issued by the fifth 
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defendant in respect of his liability under paragraphs 2 and 4 herein and is further obliged 
to satisfy directly with the plaintiff the judgment obtained in his favour .”

In paragraph 2, he entered judgment for the plaintiff against the first and second 
defendants for damages to be assessed and apportioned fault 75% in respect of the first 
defendant and 25% in respect of the second. Paragraph 4 related to the liability of the 
first defendant to the second defendant for damage to her vehicle.

Coverage under the policy was limited to $500,000.00 (as also under the policy covering 
the second defendant’s liability) and it is clear damages would far exceed those sums. It 
is highly unlikely that the plaintiff will recover anything from the first and second 
defendants apart from the insurance. However I am advised that the terms of the policy 
provide for the payment of pre-judgment interest in excess of the $500,000.00 limit.

This application is for the Court to determine the method by which that interest should be 
calculated.

For the purposes of calculation, the parties are agreed that a realistic estimate of final 
judgment would be $4,000,000.00 of which $500,000.00 would be attributable to special 
damages and $450,000.00 to pain and suffering and loss of amenity with the balance of 
$3,050,000.00 for future loss.

Counsel also agree that the rates of interest are 3% per annum on special damages from 
the date of the accident to the date of payment, 2% per annum on damages for pain and 
suffering and loss of amenity from service of the writ to the date of payment and that 
there is no interest payable on the award for future loss.

There are two issues which must be resolved. First is the date from which the interest 
shall run in respect of the general damages for pain and suffering; second, the manner in 
which the interest should be attributed to the various heads.

On the first matter, Mr Green submits for the fifth defendant that the interest runs from 
the date of service of the writ upon his client which was 13 February 2006. The 
plaintiff s case is that the date of service on the fifth defendant is irrelevant. As the order 
is to indemnify the first defendant for his liability under the judgment, the relevant date 
should be that of service on the first defendant, 11 March 2003.

The Court’s order was that the fifth defendant shall indemnify the first defendant in 
respect of the first defendant’s liability to the plaintiff. The first defendant’s liability 
includes interest from the date of service of the writ on him. Thus the date from which 
interest on damages for pain and suffering and loss of amenity runs is 11 March 2003.

On the second question, Mr Wilson for the plaintiff submits that interest should be 
calculated completely in respect of the heads for which it falls due and the fifth defendant 
is liable for 75% of that sum. However, the company insuring the second defendant has 

2



agreed to pay 50% of those costs, a sum of $59,568.49, and so the plaintiff limits his 
claim for interest against the fifth defendant to a similar sum.

Mr Green submits there is nothing in the policy or in law to indicate to which part of the 
award the liability to pay interest should be applied. If, for example, it was to be applied 
solely to future loss, there would be no entitlement to interest at all. For this reason he 
submits the only logical and fair approach is to allocate interest pro rata to the three heads 
of the award. Clearly on that basis the interest would be considerably lower.

The only guidance the Court has been offered is the case of Bristow v Judd 119931 PIQR 
QI 17, CA, which included consideration of the manner of apportioning interim payments 
to interest. In that case, the Court of Appeal declined counsel’s invitation to give 
guidelines on the manner in which a court should exercise its discretion to allocate 
interest and confined its findings to the facts of the case before it. Whilst I do not accept 
the plaintiffs assertion that it is on all fours with the present case, I accept it gives usefill 
guidance.

The question in that case was how an interim payment should be allocated between 
interest arising from a sum awarded for special damages and from one of general 
damages bearing in mind the different rates of interest which would apply to those and to 
any other outstanding sum. Beldam LJ expressed the view:

“I would accept in principle that the payment of an interim award should be 
taken to be compensation first of all for loss and expense incurred until the date 
of payment of the interim award. Until an interim payment reduces the amount 
due for special damages, a plaintiff is entitled to interest at one half of the 
special account rate on the full amount due and thereafter to interest at that rate 
on the amount outstanding. Where an interim payment is made which exceeds 
the amount of special damage due on the date it is paid, I see no reason why the 
balance should not be taken to have been paid in diminution of the 
compensation payable as general damages.”

The approach was accepted by the learned editors of McGregor as seemingly sensible 
and one to be followed.

The payments in the present case were interim (and as far as the insurance companies 
were concerned, the only) payments towards the total estimated damages. I find some 
assistance in the approach in Bristow’s case that an interim payment should be used to 
settle interest on special damages first because they are expenses already incurred and 
that only when that sum is settled should the payment be applied to interest at the rate for 
general damages. It is only when all interest is paid that further interim payments should 
go to reduce the amount of damages.

Application of interim payments initially to the heads of damages under which interest 
falls due protects the party paying by first reducing or extinguishing that party’s 
continuing liability to pay interest. In a case where the full award is satisfied by a series
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of interim payments, allocation pro rata to all heads whether or not they bear interest 
would leave the judgment debtor paying interest over a much longer period and 
inevitably in a higher total amount.

In this case, the sums paid did not amount to a full settlement of the award. Had they 
been the first of a series of payments which cumulatively met the total damages of 
$4,000,000.00, these first interim payments would have been allocated to interest on the 
special damages and then to the interest on the damages for pain and suffering to ensure 
the judgment debtor’s liability to pay interest is reduced or cleared as soon as possible.

The fact that, in the present case, the plaintiff will not recover the full award cannot 
justify a pro rata allocation. To do so would amount to the defendant using the shield of 
priority of payment of interest as a sword to reduce the liability it would have faced had it 
paid the full damages. I do not accept that is a just or logical approach.

1 order that interest shall be paid at 3% per annum on the special damages from 22 
October 2000 to 17 July 2006 and on the general damages for pain and suffering and loss 
of amenity at 2% from 11 March 2003 to 17 July 2006.

In the light of the agreement of the second defendant to pay half the total interest, the 
fifth defendant is ordered to pay interest limited to a similar sum. I also order that the 
fifth defendant shall pay the costs of this application to be taxed if not agreed.

4 February 2008
Gordon Ward 

Acting Chief Justice
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