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Judgment

These two men and four others were charged with wounding contrary to section 11 of the Offences 
against the Person Ordinance. The allegation was that they jointly attacked one Terah Pierre at South 
Caicos on 5 September 2008. None was represented. All pleaded not guilty, were tried and convicted on 
16 July 2009 by tlie learned Resident Magistrate in South Caicos Magistrate’s Court. All were sentenced 
to immediate terms of imprisonment including these two appellants; Shane Williams to two years 
imprisonment and his younger brother Demetrie Williams to nine months imprisonment.

Both have lodged appeals against conviction and sentence. The original grounds filed by the appellants 
themselves on 19 July 2009 were:

1. Trial unfair
2. Magistrate erred in law
3. M aterial i rregu larity
4. Sentence excessive.

However, following his instruction in the appeal, Mr. Hamilton filed amended grounds on 6 November 
2009. No leave was sought from the Court and it appears they were not served on the respondent.

By section 169 of the Magistrates Courts Ordinance, an appellant shall be confined to the grounds stated 
in his Notice of Appeal and may only go into other grounds with the leave of the judge. Leave should 
have been sought and Ms Meloche objected. However, the amended grounds largely follow the original 
grounds and were effectively adding particulars to the sparse original grounds. I allowed the amended 
grounds to be advanced and, rather than delay the hearing, Ms Meloche very properly did not pursue her 
objection.

However, I note that there has been an increasing tendency for new grounds to be added in such appeals 
usually after counsel is instnicted in an appeal from a Magistrate’s Court case in which the appellant had 
not been represented. Where the appellants are represented by counsel, there is no excuse for such 
failures and, in future, attorneys should expect this Court to take a strict view of failures properly to 
follow the procedure in the Ordinance.



The amended grounds 1 to 3 specify suggested procedural failures by the trial Magistrate presumably in 
support of ground 3. They were that the magistrate failed to advise the appellants of their right to remain 
silent or to give sworn evidence and be cross examined (ground 1), of their right to sum up their evidence 
at the end of the case (ground 2) and of their right to address the court or to give them an opportunity to 
state their defence and call witnesses (ground 3).

Ground 4 avers that the magistrate should have considered the defence of self defence and ground 5 
suggests the evidence did not support the conviction of Demetrie Williams.

Grounds 6 to 8 are against sentence.

The amended grounds conclude, “Neither the Dcfcndants/Appellants nor the Prosecution can now 
introduce evidence that is not a part of the record”. Notwithstanding, the appellants sought leave to 
adduce fresh evidence, namely the previous convictions of the complainant in the case. Such evidence 
docs not fall within any of the categories of fresh evidence on appeal but Ms Meloche raised no objection 
to its production in order, once again, to allow the appeal to proceed.

The record of the proceedings states that, at the close of the prosecution case, “Vernic Forbes, Jamal 
Mace, Demetrie Williams, Shane Williams decline to give evidence” and the court then proceeded to hear 
the evidence from the remaining two defendants. It is clear from that entry, that the appellants were told 
of their rights at that stage in the case; both to give evidence, as was done by two of the accused, and to 
remain silent, the option exercised by the remainder. I consider that also negates the suggestion that they 
were not given a chance to state their defence.

At the opening or close of the defence case, there is no record that the magistrate advised them of their 
right to address the court or that any of the accused did make any such address. Section 58 of the 
Ordinance gives an accused that right and it should have been explained to the accused and recorded by 
the magistrate as having been done. However, I do not accept that is has prevented the appellants putting 
their case properly and I do not consider it necessary to interfere on that ground alone.

The record includes no indication that they were told of their right to call witnesses. However, counsel 
for the respondent points to the terms of section 59(1) of the Magistrates Court Ordinance in respect of 
the claimed right to be advised that they may call witnesses. That section states, so far as is relevant:

“... whenever such accused person is not defended by an attorney if it shall then appear to 
the magistrate from the statement of defence or otherwise that there are persons not in 
attendance at the court whose evidence might be material in the interest of the accused, 
he shall ask the accused person if he desires to have such persons, or any of them, 
summoned as witnesses and if such accused person answer in the affirmative or if the 
accused person shall apply to have any witness summoned and the magistrate is of the 
opinion that the evidence of such person may be material in the interest of the accused, 
the magistrate shall adjourn the trial ... and take ... steps to procure the attendance of 
such persons ...”

The record shows that the evidence of the two accused who testified did not identify anyone not at court 
who might have been able to give evidence material to the interests of the accused. Neither is there any 
reference to a request by any of the accused nor any suggestion by counsel before this Court that one was 
made. Had there been, the magistrate would, in compliance with section 59(1), have asked if the accused 
wished to call them and, if so, have taken steps to procure their attendance. However, in the absence of 
anything to alert the magistrate to the likely need to call witnesses or of an application to that effect by the 
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accused, the section places no obligation on him to advise the accused and that part of the appeal fails. 
This case is distinguished from Carter and McCartney v R [2009] CR APM 10 and 11/09, 22 July 2009, 
where there was evidence which clearly identified possible witnesses who were not present and whose 
evidence was likely to be material to the defence case. I also note, in the present case, that there was one 
witness for the defence present at the court who gave evidence.

The prosecution case was that the six accused went to the house of the victim because he had just 
assaulted Demetrie Williams. At first, stones were thrown by both sides and then the victim ran to his 
house. When he emerged, he was holding a cutlass and swung it at the accused, wounding Shane 
Williams. The prosecution case is that he was then attacked by all six accused and knocked to the ground 
where the assault continued. When it was over, he had a serious injury to his foot and a cut to his 
shoulder.

Amended ground 4 suggests the magistrate failed to consider self defence. The record shows that self 
defence was raised at least obliquely by some accused in cross examination and in the evidence of those 
who testified. The magistrate referred to it in his decision:

"■The defendants’ case ... as it emerged from their cross examination of the witnesses and 
from the evidence in chief of two of them ... is that they were merely defending 
themselves against an attack by a machete-wielding Mr Terah Piere from which Shane 
Williams was cut on the arm.”

It is well established, as Mr Hamilton has submitted, that where there is a claim of self defence, the court 
is bound to consider it. In the present case, the magistrate clearly did so. He does not specifically state he 
rejected it but it is apparent that he did. The record of evidence clearly shows that any such claim must 
have failed. The number of the attackers and the nature of the attack after the initial reckless and ill- 
advised appearance by the victim from his house with a cutlass makes any suggestion of self defence little 
more than fanciful, as the magistrate clearly found. Far from retreating or making any attempt to avoid 
further engagement, these young men took the attack to the victim, however the incident had started, and 
continued well beyond any defensive action.

Ground 5 challenges the sufficiency of the evidence against Demetrie Williams. It has been repeatedly 
stated that an appellate court will not lightly interfere with the trial court’s findings of fact or of credibility 
of1 the witnesses seen and heard by the lower court. It is correct, as Mr Hamilton submits, that the 
majority of the prosecution witnesses did not describe seeing Demetrie Williams taking part although 
some, including one of his co-accused in his evidence, included him in the group. However, the father of 
the victim described Demetrie William’s involvement and the appellant admitted his presence and active 
involvement in his statement under caution.

The magistrate had the advantage of seeing and hearing all the evidence and formed the conclusion that 
Demetrie Williams was involved. There is evidence upon which he could reach that opinion and I see no 
reason to interfere.

The appeal against conviction is dismissed.

The appeal against sentence in the case of Shane Williams is that it was manifestly excessive considering 
it was his first offence and that he was only eighteen years of age at the time of the offence (ground 6).

In the case of Demetrie Williams, it is submitted that the sentence is excessive because:
1. Neither the complainant nor his father saw Demetrie taking any part in the altercation;
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2. When Mary Lockhart was cross examined by Vincent Forbes, she said that she did not see 
Demetrie Williams at the fight scene;

3. He was only sixteen when the incident occurred.
In the case of both appellants, it is suggested that the magistrate should have sentenced each party 
according to their involvement. Had he done this, Demetrie would have received a very minimum 
sentence, or be given a suspended sentence as there was no evidence that he took an active part.

Tlie suggestion that the sentence was incorrect because Demetrie was not involved is improper. This 
appellant was convicted of being jointly involved. Once such a judgment has been given it is not a proper 
ground of mitigation to challenge the finding of fact. The remedy is to appeal the conviction. In this case 
that was done and was unsuccessful. The Court will not consider it as a basis of challenge to the 
sentence.

I deal first with Shane Williams. He was a first offender and was only eighteen years old although the 
papers show that he was six weeks off his nineteenth birthday. Any court sentencing for an attack by a 
number of people on one person will consider a custodial sentence. This young man was not a juvenile 
and the evidence was that he clearly was one of the principal attackers. He received an injury from Terah 
Pierre but the evidence is that he then used a knife and tried repeatedly to stab Pierre whilst the latter was 
being attacked by some or all of the others.

In dealing with the two principal attackers, the learned magistrate explained:

“Although all the defendants are equally guilty - on a joint participation basis - of the 
offence charged, it is possible to make some distinction in sentence:

Tanadio Forbes and Shane Williams were in this court’s judgment the leaders and the 
most vicious of the attackers, wielding the cutlass and the knife respectively. They will 
go to prison for two years. The purpose of the imprisonment and its length is both to 
mark the gravity of the offence (and the unfortunate consequences in terms of pain and 
suffering to the victim) and to deter these defendants and any others who might be like
minded from carrying out similar attacks in future.”

He then pointed out the proper sentence for the remaining four was imprisonment for one year and 
continued:

“In the cases of Demetrie Williams and Jamal Mace, the court is prepared to apply as an 
act of mercy, a discount of three months for each defendant. In Demetrie William’s case 
this is because he may have been on the receiving end of rough treatment earlier from 
Pierre (... [although] I make no specific finding - it is just that where the court can find 
some justification for applying mercy in sentencing it will do so).”

The sentence was reduced in the case of Jamal Mace because the evidence showed he had, during the 
attack on Pierre, pulled Tanadio Forbes away as he attacked the victim with a cutlass.

During his submissions for these appellants, Mr Hamilton informed the court that all the accused were 
first offenders. However, there is nothing in the record to suggest that is correct or whether the court was 
advised or considered that fact. Neither is there any record that the accused were advised they could 
speak in mitigation nor that any did so. That is a serious omission. It is, as Ms Meloche suggests 
extremely unlikely that the experienced magistrate would have failed to do so. However, as I have stated 
previously in Carter's and McCartney’s case referred to above, the court cannot simply guess what 
happened at the trial. It must rely on the magistrate’s record and, for that reason the record must include 
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specific, even if brief, reference to any matter that is required by the Ordinance or in the interests of a fair 
trial.

Failure to allow mitigation or to consider any such matters before sentence is incompatible with a fair 
trial.

It is also incumbent on a sentencing magistrate in any case where it is considered that imprisonment is 
appropriate, then to pass on to consider whether suspension of that sentence is appropriate. This is 
especially the case where the accused are first offenders or particularly young. Again there is no 
indication that was done

In the case of Shane Williams and Demetrio Forbes, the nature of the attack was such that a sentence of 
two years imprisonment could not be considered manifestly excessive. The evidence showed they clearly 
took a leading role and both had and used dangerous weapons. Whether or not their lack of previous 
convictions was taken onto account; and the sentence is appropriate for a first offender bearing in mind 
the nature of the attack, I do not consider is appropriate to suspend the sentence for such an offence.

Shane William’s appeal against conviction and sentence is dismissed and the sentence confirmed.

In the case of Demetrie Williams, the only information the Court can glean from the papers in the case 
suggests that he was seventeen and a half years old at the time of the offence. Clearly in his case, the 
magistrate reduced the sentence as a result of the earlier attack but that was a matter which had been 
revealed in the evidence and was not necessarily the result of mitigation.

The lesser involvement of this appellant and, indeed, of the other accused apart for Shane Williams and 
Tanadio Forbes, leaves the Court no option but to direct that they be allowed to present their mitigation 
before the propriety of the sentence can properly be considered. I do not consider this is an appropriate 
case to remit to the magistrate to hear mitigation and reconsider sentence as that may be seen as unfair 
because he has already stated his views on sentence.

In the case of Demetrie Williams the appeal against conviction is dismissed but the appeal against 
sentence is adjourned to a date to be fixed after deliveiy of this judgment in order to hear mitigation. I 
shall then sentence afresh.

The accused Vernic Forbes, Derico Cox, and Jamal Mace have not appealed and are now out of time. 
However, in the interests of justice, I consider they should also be given the opportunity to make their 
mitigation and have their sentences reconsidered. I order that they also shall be brought before this Court 
on the same date.

I make it clear that I shall, of course, be bound by the magistrate’s powers of punishment.

24 November 2009
Gordon Ward 
Chief Justice
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