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BETWEEN

THE QUEEN 
EX PARTE THE DIRECTOR OF PUBLIC PROSECUTIONS

APPLICANT
AND

HIS HON. MR. JOLYON HATMIN
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AND

THE BAR COUNCIL
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Mr. John Masters, Director of Public Prosecutions, in person
Hon. Attorney General, Mrs. Rhondalee Braithwaite-Knowles, for the Respondent
Mr. Ariel Misick QC for the Interested Party
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BEFORE THE CHIEF JUSTICE, HON. M. RAMSAY-HALE

JUDGMENT

1. Stephen Hill, a barrister from England, was contracted by the Director of Public Prosecutions 
(“DPP”), Mr. John Masters, to provide certain legal services which included appearing on 
behalf of the Crown in the divers Courts of the Islands as and when instructed to do so.

2. He sought to appear in the Magistrate’s Court on the 24 July 2015 but His Honour Mr. 
Hatmin refused to hear him on the ground that he was not qualified to practice law in the 
Turks and Caicos Islands, not having been admitted to practice here nor deemed admitted 
under the provisions of the Legal Profession Ordinance (“LPO”) which regulates the practice 
of law within the Islands.

3. Mr. Masters seeks the following orders by way of challenge to the Magistrate’s decision:
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(i) A declaration that Mr. Stephen Hill was at all relevant times a subordinate officer of 
the Director of Public Prosecutions pursuant to s. 100(3) of the Constitution of the 
Turks and Caicos Islands.

(ii) A declaration that Mr. Hill was therefore exempt from the provisions of the Legal 
Profession Ordinance (Cap. 2.10).

(iii) An order of certiorari that the Honourable Jolyon Hatmin (“the Magistrate”) 
determine the question of right of audience of Mr. Stephen Hill in accordance with 
the declaration and law.

(iv) that there be no order as to costs by this motion.

The Legal Professional Ordinance

4. The definition of “practising law” in section 3(l)(ii) of the LPO includes appearing “on 
behalf of any person in any court, tribunal or inquiry having jurisdiction in the Islands. ” 
There is no dispute that a person who appears as a prosecutor on behalf of the Crown in 
criminal proceedings in a Magistrate’s court is practising law.

5. The Ordinance provides that a person is only entitled to practise law if he is admitted as an 
attorney and his name is entered on the Roll of Attorneys kept pursuant to section 9 of the 
LPO or he is a Crown officer holding a legal appointment in the public service of the Islands, 
in which case he is deemed under section 14 (1) to have been admitted.

The Issues

6. There is no dispute that Mr. Hill was not admitted to the Bar and is not a Crown legal officer. 
Although the term Crown officer is not defined in the Ordinance, it is accepted that it refers 
to a person who is a public officer as defined in the Turks and Caicos Islands Constitution 
2011.

7. The thrust of Mr. Masters’ submissions is that the LPO cannot limit the operation of section 
100 of the Constitution which confers on him the right to appoint subordinate officers and 
also confers upon him, and any person he appoints, the right to appear in Court. He argues 
that the LPO does not apply to the DPP or those to whom he gives his general or special 
instructions and that any attempt to subject that person to the provisions of the LPO would be 
an attempt to subject him to the control of an authority other than the DPP, in violation of the 
provisions of the Constitutional and the independence of his office.
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8. The institutional independence of the DPP is not in issue either. Section 97 of the 
Constitution states that the office of the DPP is an institution protecting good governance and 
provides that, in the exercise of his functions, the DPP and any person acting on his 
instructions, is not subject to the control of any other person or authority. In order to enforce 
that provision, the Constitution also provides that the DPP cannot be removed except for 
inability to discharge his functions and provides too that his remuneration cannot be 
diminished while he is in office.

9. Issue is joined between the parties on the other questions raised in this application. The first 
is whether a person appointed ad hoc by the DPP is a subordinate officer within the meaning 
of section 100(3) of the Constitution and whether the LPO applies to the DPP and any 
persons appointed by him, the answers to which will resolve the question before the Court for 
resolution which is whether the learned Magistrate was wrong to have refused to give Mr. 
Hill right of audience.

The Constitution

10. Section 100 of the Constitution on which Mr. Masters relies in support of this application is 
as follows:

“100.- (1) The office of Director of Public Prosecutions shall be a public office, and 
appointments to that office shall be made in accordance with section 91.

(2) The Director of Public Prosecutions shall have power, in any case in which he 
or she considers it desirable to do so—

(a) to institute and undertake criminal proceedings against any person before 
any court in respect of any offence against any law in force in the Islands;

(b) to take over and continue any such criminal proceedings that have been 
instituted by any other person or authority; and

(c) to discontinue at any stage before judgment is delivered any such criminal 
proceedings instituted or undertaken by himself or herself or any other 
person or authority.

(3) The powers of the Director of Public Prosecutions under subsection (2) may be 
exercised by the Director of Public Prosecutions in person or by officers 
subordinate to him or her acting under and in accordance with his or her 
general or special instructions.
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(4) The powers conferred on the Director of Public Prosecutions by subsection 
(2)(b) and(c) shall be vested in him or her to the exclusion of any other person 
or authority; but where any other person or authority has instituted criminal 
proceedings, nothing in this subsection shall prevent the withdrawal of those 
proceedings by or at the instance of that person or authority at any stage 
before the person against whom the proceedings have been instituted has been 
charged before the court. ”

How are “officers subordinate” to the DPP appointed

11. Mr. Masters submits that a ‘subordinate officer’ may be created by the DPP either by 
contracting with the attorney directly, as in the case of Mr. Hill, by drawing from the pool of 
lawyers provided to his office by “HR” or by instructing lawyers who are admitted to the Bar 
1 and that Mr. Hill was at the relevant time, an ‘officer subordinate’ under section 100 (3) of 
the Constitution and therefore entitled to appear in the Magistrate’s Court. From what I 
understand of the argument, Mr. Masters’ submission is that what creates the subordinate 
officer is not the terms on which he is engaged, but that he has been given special or general 
instructions by the DPP. He refers to the seemingly anomalous position of Mr. Hill who he 
contracted directly having to be called to the Bar, as the Magistrate proposes, while Mr. 
Folorunso who is engaged by “HR” has automatic rights of audience, when both are persons 
to whom he has given instructions.

12. In her response to the submissions of the learned DPP, the Hon. Attorney General drew the 
attention of the Court to Part VI of the Constitution which deals with the public service and 
the appointment of public officers. She noted that, save for the specific offices set out in 
section 91, all public officers below the head of department including officers in the Office of 
the DPP are appointed by the Governor acting in accordance with the advice of the Public 
Service Commission: see section 90(1), which power may be delegated - in the case of the 
Office of the DPP - to the Deputy Governor: section (5) who must act in accordance with the 
advice of the Public Service Commission.

13. She submits that the provision in section 100 (3) of the Constitution for the powers of the 
DPP under section 100(2) to be exercised by “officers subordinate” to him means officers 
appointed to the Office of the DPP under and in accordance with section 90, and not 
otherwise. This, she submits, is plain from the language employed by the framers of the 
Constitution who could have used the word “person” and not “officer” if that was their intent. 
She submits further that there can be little doubt that the use of the expression “office” or 
“officer” throughout the Constitution refers to a public office which is defined in section 
131(1) as an office of emolument in the public service. The “public service” is in turn

1 See document entitled "Snapshot" being a summary of the DPP's submissions
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defined as the service of the Crown in a civil capacity. A ‘public officer’ is defined as the 
holder of any public office. The office of the DPP is itself a public office and it follows that 
the expression “officers subordinate” to the DPP in section 100 (3) refers to those public 
officers who hold legal appointments in his Office.

14. The conclusion she invites the Court to draw from the relevant Constitutional provisions is 
that, as the power to appoint such officers resides solely in the Governor or his delegate, the 
Deputy Governor, a person engaged directly by the DPP, not being a public officer appointed 
in accordance with section 90 (1), cannot be an “officer subordinate” to him and cannot 
exercise the powers of the DPP pursuant to section 100 (3), though they may prosecute 
matters on his behalf.

15. Mr. Misick QC who appears on behalf of the Bar Council urges the same conclusion upon 
the Court. He submits that the effect of section 100(3) is that the DPP may set out general 
guidelines to subordinate officers as to when to prosecute or not to prosecute, or may give 
special instructions in any case to a subordinate officer. In so doing, section 100(3) gives 
statutory recognition to what he calls the practical reality that in many cases the decision to 
prosecute or not prosecute will be taken by senior officers employed in the office of the DPP 
as was recognised in R. v. DPP Ex Parte Manning [2001] QB 330, and not by persons who 
are not so employed. The ad hoc appointees not being public officers cannot be officers 
subordinate to the DPP who is himself a public officer under the provisions of the 
Constitution.

16. Mr. Masters contends that such an interpretation of the Constitution undermines the 
independence of his Office as it would confine him to giving general or special instructions 
to persons that had been, in essence, foisted upon him by “HR.” He went so far as to suggest 
that “HR’”s power to appoint people to the Office of the DPP could result in political 
interference in the exercise of his functions under the Constitution.

Discussion

17. Mr. Masters’ contention that the Constitution confers upon the DPP unfettered powers to 
appoint subordinate officers, and that it is sufficient to create these subordinate officers that 
the DPP give persons, who have not been appointed in accordance with Part VI of the 
Constitution, his special or general instructions, is unsupported by any authority and 
unsupported by the plain language of the Constitution. The Constitution provides that an 
officer is a person appointed to any office within the public service which is an office of 
emolument. It also provides in section 90 that the power to appoint officers in the Office of 
the DPP (“ODPP”) resides in the Governor or his delegate, acting on the advice of the Public 
Service Commission. The power does not reside in “HR”, as Mr. Masters repeatedly suggests 
it does, nor does it reside in the DPP.
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18. Although “officer subordinate” is not defined in the Constitution, it is clearly intended to 
refer to those public officers who hold legal qualifications who are employed in positions of 
lower rank to the DPP, such as Deputy DPP or other public prosecutor. I accept the 
submissions on behalf of the Magistrate and the Bar Council that on a proper interpretation 
of section 100(3), the DPP may delegate his responsibility for the decision to prosecute or not 
to prosecute only to the Crown law officers - the public prosecutors - who are appointed in 
accordance with the provisions of section 90.

19. It is not inconsistent with the independence of the DPP to hold that he does not have the 
power to appoint counsel of lesser rank within his office. The framers of the Constitution 
who were astute to create the DPP an institution of good governance and make provision for 
the DPP’s independence from political or other interference in the carrying out of his 
prosecutorial functions, also established a scheme for the appointment of public servants 
designed to ensure that officers are appointed on merit following open competition, and not 
on the basis of political patronage.

20. To ensure the integrity of the appointment process they provided the members of the Public 
Service Commission, on whose advice the Governor or his delegate must act, with the same 
protection and immunity which is enjoyed by a Judge in the performance of his or her 
functions.

21. The appointments are not made by “HR” or the TCIG and there is no merit in the suggestion 
made by Mr. Masters that either body, or indeed the Public Service Commission, is able to 
control the persons to whom he may give special or general instructions because they control 
the appointment process. Once appointed to the ODPP, those public officers are subject to his 
direction and control when they exercise his section 100(2) powers and enjoy the same 
independence as he does when they are so acting.

22. The provisions made under the Constitution creating the Integrity Commission and the 
legislation made thereunder usefully illustrate the limits of the DPP’s power.

23. Section 102(5) of the Constitution provides

“Further provision relating to the establishment and operation of the Integrity 
Commission may be made by Ordinance, but such legislation shall not derogate 
from any provision of this section. ”

24. The Integrity Commission Ordinance provides:

“Officers and employees of Commission
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15. (1) The Commission may, acting within the funds and resources available to it —

(a) employ such officers and employees as are required for the proper 
performance of the functions of the Commission;

(b) retain the services of professional persons.

(2) The remuneration and other terms and conditions of employment of the 
officers and employees of the Commission employed under subsection (1) 
and the professional persons retained under that subsection shall be such as may 
be determined or varied by the Commission from time to time. ”

25. No like provisions have been made in the Constitution or in legislation for the DPP to 
employ persons in the ODPP.

26. The suggestion made by Mr. Masters that the DPP can create “officers subordinate” by 
simply giving persons his general or special instructions is wholly without merit. “Officer” is 
a term of art which in the Constitution refers to a person appointed to an office of emolument 
in the public service.

27. In his response to the Attorney General, Mr. Masters asserted that he had absolute discretion 
in the way he does his job. I would agree that he has absolute discretion in the exercise of his 
prosecutorial function to institute, take over, continue and discontinue criminal proceedings 
but appointing those officers who are subordinate to him within his Office is not a part of his 
job.

28.1 also readily accept that he is entitled to instruct outside Counsel in any matter he chooses 
but such Counsel as he instructs, not being public officers, may not, in my respectful view, 
exercise the powers of the DPP which are set out in section 100 (2).

Are the DPP and the attorneys he instructs on an ad hoc basis exempt from the provisions 
of the LPO

29. Having said that the DPP may instruct Counsel, I turn directly to deal with Mr. Masters’ 
submission that such persons as the DPP may appoint on an ad hoc basis need not be 
Counsel at all. He submits that there is no requirement in the Constitution for the DPP to be 
an attorney and therefore there is no requirement for the person to whom he gives special or 
general instructions to be an attorney and reminds the Court that in other jurisdictions it is 
usual for police prosecutors to conduct proceedings in the lower courts.

7



30. He submits that the DPP’s right of audience in the Courts flows from section 100 of the 
Constitution and not from the LPO. Inasmuch as the LPO does not apply to him, it cannot 
apply to those persons who he engages directly and to whom he gives special or general 
instructions. Their right to appear in the Courts also flows from the Constitution and not from 
the LPO. He contends nothing in the LPO prevents the DPP from designating whomever he 
chooses to conduct criminal proceedings, whether or not the person is an attorney admitted to 
the Bar or a Crown officer holding a legal appointment in the public service. He argues that 
any attempt to subject such a person to the requirements of the LPO would be an attempt to 
subject that person to the control of an authority other than the DPP in violation of the 
provisions of the Constitution which are designed to protect the independence of his office.

31. Mr. Masters also submits that section 14(2) LPO makes it clear that the LPO does not apply 
to the exercise of the constitutional power of the DPP and puts to rest any suggestion that the 
LPO introduces a requirement that officers subordinate to the DPP must be attorneys as it 
specifically does not apply to persons who have the right to conduct proceedings in a court 
under any other enactment.

32. Mr. Masters describes the stance adopted by the learned Magistrate, that an attorney 
contracted by the DPP must be admitted pro hac vice, as an “absurd starting point” as it 
would suggest there are ‘separate regimes ’ for the DPP, who is not required to be admitted to 
the Bar, and for the Subordinate Officers exercising the power of the DPP under the 
Constitution: either both have to be attorneys or neither do. Further, as the DPP is not in fact 
an attorney in the TCI, he would be unable to apply for Mr. Hill or any other attorney 
similarly contracted to be admitted pro hac vice pursuant to section 8(1) of the LPO as only 
attorneys who have been admitted to practice here can make such applications.

33. Mr. Misick submits, and the Attorney General agrees, that the proper exercise of the DPP’s 
prosecutorial functions can only be carried out by a professionally qualified lawyer and that it 
is absurd to suggest that the framers of the Constitution envisaged the appointment of 
someone as DPP other than a professionally qualified lawyer. It is consistent with that 
reasoning that section 91 of the Constitution requires the Governor to consult with the 
Judicial Services Commission before making any appointment to that office. In the 
circumstances, then, where the DPP is a public officer holding a legal appointment, he is 
deemed to be admitted under section 14(1) of the LPO and entitled to apply for the limited 
admission of any attorney he instructs to appear in any matter on his behalf.

Discussion

34. Mr. Masters’ submission that the LPO applies to everybody who practices law in the TCI 
except the DPP who is not in any event required to be an attorney and who is at liberty to 
instruct persons who are not attorneys, or persons who are attorneys but are not admitted to 
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practice here, to appear in our Courts, is frankly startling. The LPO restricts the practice of 
law to persons who are admitted to the local Bar and to Crown law officers who the 
Ordinance deems to be admitted under section 14(1). Breach of its provisions constitute a 
criminal offence which would be prosecuted by the Crown prosecutors in the usual way. It 
cannot be that the DPP is above the law he is appointed to uphold.

35. In my judgment, there is no question that the DPP is a public - Crown - officer with a legal 
appointment in the public service. He is, in ordinary parlance, the senior prosecuting counsel 
for the Crown. In order to carry out his role he must be an attorney with significant 
experience and maturity. His duties do not extend only to the instituting of criminal 
proceedings but to conducting them before the Magistrates’ and High Courts and appearing 
in the Court of Appeal which requires legal qualification. He must determine whether 
proceedings which are privately instituted should be taken over or discontinued by him. He is 
required to advise the police and draft Informations. All of these duties require a sound 
understanding of the law.

36. The DPP for Western Australia, John McKechnie QC, observed in an article published in the 
Western Australian law Review Vol 26 at p 272,

“DPPs have to exercise power and make decisions which, though not judicial or quasi
judicial, nevertheless have a similar impact on the lives of citizens. A decision to 
prosecute or not to prosecute is at least as important to an accused person as any 
subsequent decision in judicial proceedings. DPPs ought now to be seen as part of the 
system of checks and balances within a constitutional democracy... ”

37. Mr. McKechnie then refers to decision of Kirby P (as he then was) in the matter Price v 
Ferris on which the Attorney General also relied, where the learned judge explained the 
crucial constitutional role of the DPP:

What is the object of having a Director of Public Prosecutions? Obviously, it is to ensure 
a high degree of Independence in the vital task of making prosecution decisions and 
exercising prosecution directions. Its purpose is illustrated in the present case. The court 
was informed that, in the prosecution of a police officer it is now normal practice in this 
State for the prosecution to be 'taken over' from a private prosecutor or informant and 
conducted by the DPP. The purpose of so acting is to ensure that there is manifest 
independence in the conduct of the prosecution. It is to avoid suspicion that important 
prosecutorial discretions will be exercised otherwise than on neutral grounds. It is to 
avoid the suspicion, and to answer the occasional allegation, that the prosecution may 
not be conducted with appropriate vigour. Analyses by law reform and other bodies have 
demonstrated conclusively how vital are the decisions made by prosecutors.' Decisions to 
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commence, not to commence or to terminate a prosecution are made independently of the 
courts. Yet they can have the greatest consequences for the application of the criminal 
law... ”

38. It would be extraordinary if decisions which could have the greatest consequences for the 
application of the criminal law were to be made by persons who do not have legal 
qualifications.

39.1 readily agree with Mr. Misick that it is absurd to believe that the framers of the Constitution 
contemplated that someone not legally qualified could be appointed DPP. The Constitution in 
fact requires the Judicial Services Commission to assess applicants for that office and to 
make representations to the Governor which could hardly be necessary save that the job 
requires an assessment of an applicant’s legal qualifications.

40. The DPP is therefore, despite his protest, at liberty to make application to the Court for the 
admission of any attorney that he wishes to appear in any cause or matter. On any such 
application, the LPO provides that it is a matter for the Chief Justice, and not the DPP, to 
determine whether the applicant is a fit and proper person to be admitted to the Bar. In doing 
so, the Chief Justice will not be seeking to subject the DPP to any control in the exercise of 
his prosecutorial discretion but will be exercising the supervisory function which the 
Ordinance places on that office. In the case of a pro hac admission, the decision to institute 
the proceedings in which outside Counsel is instructed would already have been taken by the 
DPP or his Deputy or some other subordinate officer within the ODPP acting under his 
special or general instructions.

41. The provisions in the Constitution which safeguard the independence of the DPP and the 
provisions of the LPO which regulate the practice of law are, as Mr. Misick says, aimed at 
different mischiefs. There is no tension between them as nothing in the LPO can be construed 
as undermining the independence of the DPP in the exercise of his prosecutorial discretion.

42. Mr. Masters’ reliance on section 14(2) of the LPO misplaced. The subsection provides that,

“Nothing in this Ordinance derogates from the right or authority of any person to appear in 
any Court or tribunal by virtue of any enactment or rule of law. ”

43. That section speaks to other enactments like the National Insurance Ordinance, for example, 
which at section 54 (1) provides for proceedings for the summary recovery of sums due to 
the Fund to be instituted and conducted by an officer of the Board authorised in that behalf 
by special or general directions of the Director, whether or not that officer is or is licensed 
as an attorney-at-law or to the right of litigants to have the assistance of a Mackenzie friend,  2

2 McKenzie v McKenzie [1970] 3 W.L.R. 472

10



a right developed by case law or the right of a litigant to appear in person. It does not speak 
to the Constitution or to the function of the DPP to institute criminal proceedings. The 
Constitution is not an enactment. It is an Order in Council and it contains no language that 
creates any power in any person who is not a Crown legal officer to institute and conduct 
criminal proceedings.

44.1 would note as an aside that the language of the section 54 (1) which I have highlighted is 
similar to the language used in section 100(3) of the Constitution. In my view, it would be 
absurd to suggest that the Director of the National Insurance Board could, simply by giving 
special or general directions to a person who was not employed to the Board under an 
contract of employment whose terms and conditions had been determined by the Board in 
consultation with the Minister , create that person "an officer of the Board. ” It is equally 
absurd to suppose, as Mr. Masters does, that the DPP can, by merely giving someone special 
or general instructions, thereby create an “officer subordinate” to him in rank in the ODPP. 
His assertion that when he withdraws his general or special instructions from the Crown law 
officers in the ODPP, they cease to be “subordinate officers” under section 100(3) is equally 
untenable.

3

3 See s 37 of the National Insurance Ordinance

45.1 share the disquiet which was expressed by the Hon. Attorney General, with understandable 
reticence, that the head of what is named in the Constitution as an institution of good 
governance would propose that he and the persons that he instructs on an ad hoc basis are 
exempt from the provisions of the LPO or, as the appointments suggest, that he need not 
operate within the constraints of the new Financial Management provisions which were 
introduced in the 2011 Constitution and which govern contracts for services made, inter alia, 
by a prosecuting authority which is in receipt of public funds. She submits, and I agree, that 
the Constitutional provisions are limited to ensuring that the DPP enjoys a high degree of 
independence in the exercise of his prosecutorial discretion and that the construction Mr. 
Masters seeks to put on section 100 would mean that the DPP is not subject to the Rule of 
Law.

46. Such a construction would necessarily undermine public confidence in that office.

Summary of findings and conclusion

47. The DPP is an independent prosecuting authority established by the Constitution. That 
independence which the Constitution guarantees the office is intended to free the DPP from 
political oversight or interference when carrying out his Constitutional mandate to institute, 
take over, continue and discontinue proceedings. It does not free him from due observation 
of the law or the provisions for appointing public officers set out in the Constitution from 
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which he himself derives his authority to act. As an institution of good governance the DPP 
must uphold the Rule of Law. He cannot arrogate to himself the power to appoint officers 
subordinate to him in the ODPP which power, under the Constitution, resides solely in the 
Governor, or his delegate, acting on the advice of the Public Service Commission.

48. No person is entitled to practice law in these Islands unless he or she is admitted to the Bar 
under and in accordance with the provisions of the Legal Professional Ordinance or is 
entitled to appear by virtue of any other enactment or rule of law. The DPP is a Crown law 
officer and as such, he is deemed under section 14(1) of the LPO to have been admitted to 
the TCI Bar and his name entered upon the Roll of Attorneys. Any attorney engaged by him 
to conduct matters in any of the Courts who is not a member of the local Bar or a Crown law 
Officer must be admitted in accordance with the provisions of the LPO.

49. The learned Magistrate was correct in refusing to hear Mr. Hill as he was not entitled to 
appear in criminal proceedings before the Magistrate’s Court, not having been admitted to 
the Bar as required by the LPO. Has he been so permitted to appear, he would have been 
committing an offence under the LPO, aided and abetted by the learned Magistrate.

50. The application for judicial review is dismissed.

51.1 will hear from the parties on costs.

DATED THE 17th MAY 2016
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