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-and-
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Mr. David Phillips QC and with him, Mr. Neale Coleman for the Petitioner
Mr. Stephen Wilson QC for the Respondent
Heard on the 14 June 2017

BEFORE THE CHIEF JUSTICE, THE HON. M. RAMSAY-HALE

JUDGMENT

1. The Petitioner, Sean Sullivan, is a minority shareholder in the Respondent company, Apollo 
Ventures Ltd. He seeks an order winding -up the company on the ground that it would be just and 
equitable to do so. He asserts, inter alia, that he has been kept out of the management of the 
company and not put in receipt of any dividends resulting in a breakdown of trust and confidence.

2. His evidence is that he doesn't want the company to be wound up but that no other remedy is open 
to him in light of the failure of the other shareholders to make a reasonable offer to purchase his 
shares.

3. The other shareholders of the Respondent company have made repeated offers to buy Mr. 
Sullivan's current shareholding of 7.99%, the last offer being in the sum of $1.25 million but each 
offer was refused by Mr. Sullivan on the basis that he did not believe the offers were reasonable 
and at the time he presented his Petition, he was informed by his own opinion and nothing more.
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4. Subsequent to the Petition being presented, the Respondents obtained a valuation from an 
independent valuator, BCQS, of the Company's assets which includes three unsold condominiums 
and divers commercial buildings at the Gaansevoort and the property management company, 
Wymara, which was valued as a going concern. The basis of the valuation was carefully set out and 
has not been impeached by any evidence produced by the Petitioner. The value ascribed to the 
Company's assets by BCQS is $6,525 million. Taking into consideration the Respondent's cash 
position as at 31 December 2016 as set out in Mr. Ayer's second affidavit, the value is $5,237,825.

5. If that valuation were correct, then it is clear that the offer made to Mr. Sullivan was reasonable 
and exceeded in fact what he would be entitled to for his undisputed 7.99% shareholdings and in 
excess of the value of the 31.95% shareholding to which he claims to be entitled, as set out in 
paragraphs 7 and 8 of Mr. Ayer's Second Affidavit.

6. Mr. Wilson QC submits on behalf of the Respondent company that as the Company has made a 
reasonable offer to purchase the Petitioner's shares, the Petition is an abuse of process as it is 
bound to fail on the ground that it is not just and equitable to wind up a company where there is 
an alternative remedy.

7. Authority for this position is to be found in the decision of the Privy Council case of CVC/Opportunity 

Equity Partners & another v Demaco Almeida [2002] 2 BCLC 108 where their Lordships observed,

" 34. In O'Neill v Phillips, Re a company (No 00709 of 1992) [1999] 1 WLR 1092 at p!107, Lord 

Hoffman explained that the unfairness did not lie in the exclusion of the petitioner from the 

management of the company but in his exclusion without a reasonable offer for his shares. If the 

respondent has plainly made a reasonable offer, he said, then the exclusion as such will not be 

unfairly prejudicial and he will be entitled to have the petition struck out. Their Lordships draw 

attention to the requirement that the offer must plainly be reasonable: a respondent is not entitled 

to have the petition restrained or struck out if the reasonableness of his offer is open to question...

8. At paragraph 55, their Lordships stated,

"If [the Company] wants to carry on the company's business as a going concern without him, it must 
offer to pay him the going concern value of his interest. If it is unwilling to pay him more than the 

break up or liquidation value of his interest, then the Court may order that the Company be wound 
up."

9. In Camulos Partners Offshore Ltd. v Kathrein and Company [2010] 1 CILR 303, Sir John Chadwick 
giving the decision of the Cayman Islands Court of Appeal revisited the principles set out in 
Opportunity's case, stating at paragraphs 77 and 78 of the judgment,

"[77] in light of the judgments in Charles Forte Invs v Amanda and the observations of the Privy 

Council in CVC/Opportunity Equity Partners Ltd, v Demarco Almeida there can be no doubt that it is 

relevant, in considering whether to restrain presentation of, or to strike out, a contributory's petition 

to wind up on the just and equitable ground, to address the questions (i) whether there is an 
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alternative remedy available to the petitioner and (ii) whether the petitioner is acting unreasonably 
in not pursuing that alternative remedy. If a Court is satisfied that both of those questions should be 
answered in the affirmative, then it can be expected to take the view that the presentation of the 
petition is an abuse of its process, or alternatively, that the petition is bound to fail because it would 
not, in those circumstances, be "just and equitable" that the company be wound up.

"[78] In the context of a contributory's petition, the editors of French, Applications to Wind Up 
Companies (op. cit. at 178) may well be right in their view... that -

"it is very likely that there is no difference between the epithets 'abuse of process' and 'bound to 
fail': a petition which is bound to fail is an abuse of process and a petition which is an abuse of 
process if bound to fail."

But it is important to appreciate, in that context, that a petition is bound to fail not only because the 
petitioner is unable to prove his allegations but also because, if he has an alternative remedy which 
it is unreasonable for him to choose not to pursue, the court will take the view that it would not be 
"just and equitable" that the company be wound up."

10. In Re a Company (No 0038443 of 1986) [1987] BCLC 562, Millet J held that where a fair offer had 
been made to buy out the petitioners' shares, it was unreasonable for them to seek a winding - up 
order as this would result in a later payment of a lesser sum. The original terms of the respondents 
offer to buy out the petitioners' shares in that case was based on a valuation of the company by 
auditors who valued the company on a 'net asset' basis for reasons which they set out in 
considerable length in their reportx. The offer was refused. His Lordship noted at p 566,

"That offer was contained in an open letter written by the respondents' solicitors. It received no 
reply from the petitioners' solicitors. In fact, counsel spoke to each other about the case. Counsel for 
the petitioners turned it down. I am told that he took the view that the offer was inadequate; but it 
remains true to say that, formally at any rate, no reasons were given for the refusal of the offer, no 
counter-offer was made, and no explanations of any kind were given for the inadequacy of the offer, 
for example that there were no indemnity against the rent or contributions for past payment of rent 
and so on which might realistically have been put forward."

11. The further offer made, which was also rejected, was to have a valuation done by an agreed expert.

12. The parallels to this case are striking with the Petitioner not providing any explanation for the 
inadequacy of the Respondent's offer at the time of presentation of the Petition and waited until 
the 11th hour to serve what has been described as an executive summary of a valuation prepared 
by an entity known as HVS which ascribes a value of upwards of $14 million for the 'fee simple.' 
This expression, used by an American company, is unexplained, but in English law a reference to 
the fee simple estate would be a reference to real estate. Having considered the summary, I do not 
understand the Report to be valuing the retained condominiums and commercial buildings held by

1 See discussion at p 565 h-b 
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the Respondent or the value of the management company. The opaque response to the request for 
clarification by Counsel for the Petitioner is singularly unhelpful.

13. In any event, this purported valuation does not take the matter further as, in the circumstances 
where the Respondent made a bona fide offer to purchase the Petitioner's shares to settle the 
dispute and avoid the costs of litigation, the Petitioner's refusal to pursue this alternative remedy 
before presenting the Petition was unreasonable. Since the presentation of the Petition, the 
Respondent has continued to offer to purchase the shares at a value which the BCQS valuation they 
commissioned suggests is without discount and on the basis that the Company is a going concern. 
The basis of the valuation is consistent with the decision in CVC/Opportunity and is a reasonable 
offer, though it appears from the Petitioner's persistence in seeking to wind up the Company, that 
the independence, or perhaps the expertise, of BCQS appears to be in doubt. The reasonable course 
would be, as Mr. Phillips QC proposed, for an independent expert to be agreed.

14. Although the Court would be entitled to strike out the Petition as an alternative remedy is available 
and the Petitioner has acted unreasonably in not pursuing it, an alternative course to a strike out 
is, on the authority of In re a Company (No. 002567 of 1982), to stay the Petition to permit the 
proposed buy out to proceed on the basis of a valuation carried out by an independent expert 
agreed by the parties, such expert to be allowed full access to the company's books and records.

15. The Petition is stayed to allow the buy out of the Petitioner's shares to be finalised, subject to which 
the Petition will be dismissed. Costs reserved.
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