
 

BUZZMAKER LLC v. LLEWELLYN BASEDEN AND ANOR                                                                                                                                                  pg. 1 

 
 

 

IN	THE	SUPREME	COURT	OF	

THE	TURKS	AND	CAICOS	ISLANDS	

 

CL	168/19	

BETWEEN 

BUZZMAKER LLC                                                                                 PLAINTIFF 

 

       AND 

 

1. LLEWELLYN BASDEN (dba Checkmate Productions)                                                                      
2. MICHAEL EUGENE MISICK                                                 DEFENDANT 

 

 

CORAM:  AGYEMANG CJ 

 

 

MR. WENDAL SWANN FOR THE PLAINTIFF 

MR. SELVYN HAWKINS FOR THE 2ND DEFENDANT 

 

 

DELIVERED ON 22  MAY 2020 



 

BUZZMAKER LLC v. LLEWELLYN BASEDEN AND ANOR                                                                                                                                                  pg. 2 

RULING 

(1) The plaintiff, describing itself as a limited liability company incorporated 

in the Commonwealth of Virginia USA, and engaged in the business of 

providing strategic public relations support services to aspiring politicians, 

sued out a writ of summons against the defendants for damages for breach 

of contract, as well as interest and costs arising from the circumstances 

described in the attached statement of claim.  

(2) In support of his claim, the plaintiff pleaded, that on the 29th December 

2015, the plaintiff and the first defendant entered into a contract for the 

plaintiff to provide to the second defendant, its services as a political 

consultant and campaign strategist.  

(3) The first defendant was described as known to be a supporter of the 

Progressive National Party in his individual capacity, and in his business, 

as an events promoter; the second defendant, as an attorney, a former 

member of the House of Assembly, and former Premier. 

(4) The services contracted for, were said to have been rendered to the second 

defendant in connection with the 2016 general elections in the Turks and 

Caicos Islands. 

(5) It was the further pleading of the plaintiff that the first defendant, agreed to 

pay for the services for the benefit of the second defendant “notwithstanding 

that the services were provided entirely for the direct and immediate benefit 

of the second defendant”.  

(6) The benefit to the second defendant was stated to be in the context of, and 

contained in the initial sentences of the Statement of Work (which was 

integral to the contract): “During the course of the trial, you are going to 

require a variety of communication services to frame and advance your 
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message. Our goal is to ensure that your position is effectively 

communicated, position you as a martyr for the cause of the country and 

ensure that your future political options remain open to you should you 

decide to pursue them”. This statement it was said, was directly referable 

to the second defendant who was at the material time, standing trial in 

proceedings before the Supreme Court, and not the first defendant who had 

no such issue.  

(7) It was alleged further, that both defendants had expressed satisfaction with 

the work done by the plaintiff under the contract, and had acknowledged 

their indebtedness but had failed to meet their obligation to pay for the fees 

and costs payable for the different services provided thereunder, and this, 

despite demands made by the plaintiff through various issued invoices to 

the defendants. 

(8) The second defendant, served with the writ of summons and statement of 

claim, entered appearance, and has by the instant summons, applied to have 

the claim in so far as it relates to himself, struck out. He seeks a further 

order to have his name removed from the suit. 

(9) The grounds upon which the second defendant makes his prayers are that 

the statement of claim discloses no reasonable cause of action against him, 

is scandalous, frivolous or vexatious; and/or is otherwise an abuse of the 

process of the court. 

(10) In his argument before this court, learned counsel for the second 

defendant/applicant contending that on the face of the pleadings, there was 

no reasonable cause of action against the second defendant; furthermore, 

that the suit was frivolous, vexatious and an abuse of the court’s process,  

supported his contention with several paragraphs in the plaintiff’s pleading. 



 

BUZZMAKER LLC v. LLEWELLYN BASEDEN AND ANOR                                                                                                                                                  pg. 4 

(11) In the said paragraphs, the latter had asserted a contractual relationship 

between himself and the first defendant, but had disclosed no liability 

against the second defendant. Challenging matters set out in the affidavit of 

the plaintiff as an attempt to supply what was lacking in the plaintiff’s 

pleading which disclosed no reasonable cause of action against the second 

defendant, he urged the court to strike out the plaintiff’s entire pleading.  

(12) Learned counsel for the plaintiff who acknowledged that he had 

improperly attempted to introduce facts not pleaded into his affidavit in 

answer to this application, was ordered to expunge all such references in 

affidavit his response to the instant application.  

In my consideration of the merits of the instant application, I shall have regard 

to the arguments of both counsel and make short work of it.  

(13) The instant application has been brought pursuant to Order 18R 19(1) 

of the Supreme Court Rules 2000 which I reproduce hereunder:  

Order 18 R 19 (1): “”The court may at any stage, of the proceedings order 
to be struck out or amended any pleading or the indorsement of any writ in 
the action, or anything in any pleading or in the indorsement, on the ground 
that -  
 (a) It discloses no reasonable cause of action or defence, as the case may 
be;   
 (b)   It is scandalous, frivolous or vexatious; or  
(c)  It may prejudice, embarrass, or delay the fair trial of the action; or  
(d)   It is otherwise an abuse of the process of the Court;  
and may order the action to be stayed or dismissed or judgment to be 
entered accordingly, as the case may be.” 

(14) In bringing this application, the second defendant has invoked the 

exercise of jurisdiction which in the words of Lord Herschell in Lawrence 

v. Lord Norreys (1890) 15 App. Cas. 210 at p. 219, H.L.: “…  ought to be 

very sparingly exercised, and only in very exceptional cases.” This is 

because as Lord Justice Fletcher Moulton stated in Dyson v. Attorney-
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General, [1911] 1 K.B. 410   “…our judicial system (should) never permit 

a plaintiff to be "driven from the judgment seat" in this way without any 

Court having considered his right to be heard, excepting in cases where the 

cause of action was obviously and almost incontestably bad”. 

(15) The circumstance under which such an application may succeed, it was 

explained in Attorney-General of the Duchy of Lancaster v. London and 

North Western Railway Co. [1892] 3 Ch. 274, C.A,  would be “where the 

action was manifestly frivolous or vexatious or obviously not sustainable”. 

And this should, in accordance with Order 18 r 19(1) of the SCR, be 

determinable from the pleadings.  

(16) In the instant action, the plaintiff’s suit is for damages for breach of 

contract  and for the enforcement of the obligations allegedly assumed by 

both defendants under the contract.  

(17) It is noteworthy that the matters pleaded as the anchor for this suit allege 

a contract which was between two distinct parties, said to be for the benefit 

of a third party who it is now sought to be made a joint obligor under the 

contract. This is because the obligation wholly assumed by the promisee 

(the first defendant) has not been performed by him.  

(18) It has been canvassed by learned counsel for the plaintiff in argument, 

in apparent support of the plaintiff’s pleading, that the second defendant 

who took the benefit of the contract had to be responsible for the 

performance of it. In this regard, the court has been directed to a pleading 

which quotes a sentence in the Statement of Works: (an integral part of the 

contract sought to be enforced). By this sentence: “During the course of the 

trial, you are going to require a variety of communication services… and 

ensure that your future political options remain open to you should you 

decide to pursue them”, the plaintiff contends that the benefit of the contract 
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could only be referable to the second defendant who at the material time, 

was standing trial at the Supreme Court. 

(19) The instant contract was most clear on the parties thereto. In the first 

paragraph of the statement of claim, the plaintiff set out the parties thus: 

“By written contract dated 29th December 2015, made between and signed 

on behalf of, the plaintiff and the first defendant, the plaintiff agreed to 

provide to the second defendant, its services as a political consultant and 

campaign strategist…” In the second paragraph, he pleaded further that: 

“The first defendant agreed to pay for such services notwithstanding that 

the services were provided entirely for the direct and immediate benefit of 

the second defendant”.  

(20) Thus while there was no doubt that the second defendant was a third 

party beneficiary, there was also no doubt that the obligation to pay for the 

services was wholly assumed by the first defendant who was party to the 

contract. There was no pleading that suggested that the second defendant 

the beneficiary had consented to, participated in, or assumed any joint 

responsibility for its performance.  

(21) While in argument, learned counsel for the plaintiff has sought to 

introduce the matter of an agency relationship, this was not pleaded. Nor 

was it pleaded that the second defendant negotiated the contract or in any 

way participated in it as learned counsel now seeks to introduce into the 

pleading. What was said of their relationship was simply, that the first 

defendant was a known supporter of a political party and the second 

defendant, a lawyer and politician, once a Premier and standing trial in the 

court.   

(22) There was also the further pleading that both defendants were happy 

with the work done. It seems to me that a pleading that an intended 
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beneficiary of a contract had enjoyed his benefit could not, without more, 

place any assumption of responsibility on him when he was not a party to 

the contract which was expressed to be for his benefit.  

(23) These matters I have set out would suggest that there simply is no case 

against the second defendant who was a third party beneficiary but was not 

privy to the contract between the parties. 

(24) The law on third party beneficiaries which is generally anchored on the 

principle of privity, appears to preclude an assumption of responsibility for 

performance on the part of the third party. Thus, while under certain 

conditions, a third party beneficiary may sue for the enforcement of the 

contract, the performance of the contract may not be enforced against the 

third party, see: per Chitty on Contracts Vol.1 32nd Ed 1496 at 18-139. 

“The general rule is that a contract binds only the parties to it. This rule is 

regarded as an aspect of the doctrine of privity; and in so far as A and B 

cannot by a contract between them impose an obligation to perform duties 

arising under that contract on C…”. 

Lord Neuberger P’s dictum in the recent case of VTB Capital plc v. 

Nutritek International Corp. [2013] UKSC 5; [2013] 2 AC 337 further 

elucidates this position: “(it) would be wrong that the [third party] should 

be treated as if he was a party to the agreement in circumstances where (i) 

at the time the agreement was entered into none of the actual parties 

intended to contract with him and he did not intend to contract with them 

and (ii) thereafter the third party never conducted himself as if, or led by 

any other party to believe, he was liable under the agreement.” 

(25) In his revised skeleton arguments, learned counsel for the plaintiff has made 

it clear that without extrinsic evidence, the pleadings as they stand do not 
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disclose a reasonable cause of action. He contrives to introduce and place 

reliance on unpleaded matters he was ordered to expunge from his affidavit. 

These are extraneous matters that suggest in one breath an agency 

relationship between the defendants, and in another, a direct participation 

of the second defendant in the negotiations up to the time of contract.  

(26) I reproduce his argument:  

“19. The plaintiff therefore submits that the statement of claim, which points 
to the second defendant’s interests in the contract, where the second 
defendant is mentioned by name, and described as the client, discloses a 
reasonable cause of action against the second defendant, since the first 
defendant steps into the shoes of the second defendant for only a minute 
function of the contract, that is toaffix his signature. Nothing more. 

20. In summary, 
i. The first defendant signed as agent for the second defendant. 
ii. The second defendant is not an undisclosed principal. 
iii. The second defendant is not a stranger to the contract. 
iv. The second defendant is the object and creator of the contract. 
v. The contract is entirely for the benefit of the second defendant. 
vi. The second defendant acknowledges his indebtedness under the 
contract” 

(27) I am unimpressed with the said efforts, and decline the invitation to 

surmise (which learned counsel forcefully extends), that the first defendant 

could only have been doing the bidding of the second defendant who must 

be an undisclosed principal.  

(28) It seems to me that learned counsel for the plaintiff labours under the 

misapprehension that matters contained in an affidavit, extrinsic to the 

contract, may be permitted to cure the defect in the pleading of the plaintiff. 

As aforesaid, he misapprehends.  

(29) In the first place, this position is belied by paragraph 20 of the contract 

sought to be enforced which was exhibited in the hearing. The parties set 

out in that paragraph, that the written contract and written attachments 
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thereto constituted “the entire agreement between the parties relating to the 

subject matter hereof, superseding all prior oral and written agreements, 

representations, and understandings of the parties in respect of the subject 

matter hereof” (my emphasis).  

(30) Thus extrinsic evidence such as learned counsel for the plaintiff now 

relies on, has been excluded by the act of the parties.  

(31) But beyond this is the fact that in an application under O. 18 r 19 (1), 

unlike when the inherent jurisdiction of the court is invoked, the court may 

only look at the pleadings on its face to determine if there exists a reasonable 

cause of action against the defendant.  

(32) An affidavit may not be used to make that case. In this regard, A.L. 

Smith L.J. (speaking in respect of O. 25 r. 4 of the Old English Rules which 

is analogous to the instant rule: O. 18 r 19(1), made an apt observation at 

p.278 of Attorney-General of the Duchy of Lancaster v. London and 

North Western Railway Co. (supra) 

"…It seems to me that when there is an application made to strike out 

a pleading, and you have to go to extrinsic evidence to shew that the 

pleading is bad, that rule  does not apply.  It is only when upon the face 

of it is shown that the pleading discloses no cause of action or defence, 

or that it is frivolous and vexatious, that the rule applies." 

(33) A pleading is said to not disclose a reasonable cause of action where it 

is manifest that even if the facts contained in the pleading were proved, the 

plaintiff would not be entitled to the relief he seeks against the defendant, 

see: Hubbuck & Sons Ltd. v. Wilkinson, Heywood & Clark Ltd. [1899] 1 

Q.B. 86 at p. 91, C.A.  
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(34) This suit seeks damages for breach of contract, and on the face of the 

plaintiff’s pleading, the contract, although for the benefit of a third person 

was between two distinct people with the promisee assuming the obligation 

of performance although he was not the beneficiary.  

(35) I have discountenanced the argument importing an agency relationship 

which was not pleaded. Nor could any alleged approval by the second 

defendant of the service contracted for, found an obligation either wholly 

or jointly on his part, to perform the contract. 

(36) I have considered and discounted resort to the inherent jurisdiction of 

this court (although it has not been invoked) which would permit the use of 

an affidavit, because the matters sought to be introduced by affidavit, are to 

my mind, speculative, and run counter to the expressed intention of the 

parties contained in paragraph 20 of the contract document (supra). 

(37) Nor am I persuaded that the matters now being sought to be introduced 

could be allowed in by an amendment (which in any case is not sought), for 

to permit an amendment such as the said matters would introduce, would 

by their very nature, set up a case wholly different from the plaintiff’s case 

at present and unfairly prejudice the second defendant. 

(38) In my judgment, this is therefore a matter that should not be permitted 

to travel the whole distance. It would only vex the second defendant and 

achieve no useful result at the end of it. The plaintiff cannot be permitted to 

clutch at straws at the expense of a party’s inconvenience.   

(39) As Lindley LJ stated in Attorney-General of the Duchy of Lancaster 

v. London and North Western Railway Co. [1892] 3 Ch. 274, C.A  when 

he expatiated on the rule analogous to our Order 18 r 19(1): " the object of 

the rule is to stop cases which ought not to be launched - cases which are 

obviously frivolous or vexatious, or obviously unsustainable."  



 

BUZZMAKER LLC v. LLEWELLYN BASEDEN AND ANOR                                                                                                                                                  pg. 11 

(40) In my judgment, the “plain and obvious” case scenario envisaged in all 

the authorities for the due exercise of this jurisdiction by the court has been 

met in this suit. That is the circumstance described by Fletcher Moulton L.J. 

in Dyson v. Attorney-General, [1911] 1 K.B. 410 at 419 as a suit “wantonly 

brought without the shadow of an excuse, so that to permit the action to go 

through its ordinary stages up to trial would be to allow the defendant to 

be vexed under the form of legal process when there could not at any stage 

be any doubt that the action was baseless”  

(41) There is no reason why the plaintiff who entered into a contract with 

another for the benefit of a third party with eyes open (there has been no 

allegation of any vitiating circumstance), should now bring this action 

against the second defendant which will only inconvenience the second 

defendant, but lead to no purposeful end.  

(42) A frivolous suit is among other things, one that is said to “lack legal 

basis or legal merit; not serious, not reasonably purposeful’; and a vexatious 

one is one that is” instituted maliciously and without good grounds” see: 

Black’s Law Dictionary 10th Edition 783;1796.  

(43) I am persuaded that the instant suit against the second defendant 

discloses no reasonable cause of action, or is otherwise frivolous, and 

vexatious. 

(44) The court has a duty to prevent the misuse of its machinery when a 

process before it is so baseless that it may have been brought for a purpose 

other than a genuine vindication of a right, see: Jameel (Yousef) v Dow 

Jones & Co. Inc [2005] EWCA Civ 75. 

(45) In this suit, it seems to me that it is manifest from the first paragraph, 

who the parties to the contract sought to be enforced, are. Nothing in the 

succeeding paragraphs justifies this suit against the second defendant. In 
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my judgment, this suit against the second defendant has been brought in 

abuse of this court’s process.  

(46) I am satisfied that this is a proper case for the striking out of the 

pleadings.  

(47) The application is therefore granted; the claim against the second 

defendant is struck out, and his name is accordingly struck out of the suit. 

(48) I make an order for costs, if not agreed, then to be taxed.  

 

 

M.M. AGYEMANG CJ 


