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JUDGMENT 

Background 

1. Before the Court is a writ of Habeas Corpus ad subjiciendum ordering the first Respondent, Mr 
Derek Been (Mr Been), to bring the body of the Applicant to Court. Much of this account of the 

facts surrounding the Applicant's detention is taken from the Affidavits of Mr. Been and Mr. Peter 
Parker, the Assistant Director of Immigration. Mr. Prudhoe has rightly criticized these Affidavits 

for reasons I shall come to in due course. However, I do not believe there is any dispute as to the 
basic underlying facts as set out here for the purposes of this Judgment. 

2. The Applicant is a Sri Lankan national. On the night of 10 October 2019, he along with 27 other Sri 

Lankans and 1 Indian national (all males) were apprehended and detained while in the process of 

entering the Turks and Caicos Islands (TCI) unlawfully, contrary to ss. 4 and 102 (1) (a) and (b) of 
the Immigration Ordinance (Cap. 5.01) (the Ordinance). They had travelled from Haiti by boat 
and were accompanied by 125 Haitian nationals, who were likewise apprehended and detained. 
This is as best as I can make out in relation to the numbers, which are somewhat fluid on the 

Affidavit evidence (one of Mr. Prudhoe's criticisms) but it will suffice for present purposes. The 
boat was intercepted within the territorial waters of the TCI. They all — the Sri Lankans (including 

the Applicant) and the Indian national -remain in detention. 

3. Perhaps this is a convenient point at which to observe that this application is brought against a 
background in which the TCI has for many years struggled to cope with a rising tide of mainly 
Haitian illegal immigration that has strained the public purse and tested the ability and capacity 

of the immigration authorities. It is not surprising there were 125 Haitian nationals comprised in 

the Applicant's party. It is this wave that has, to some extent at least, contributed to TCIG's 
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financial challenges in relation to the matters now complained of. These difficulties have been 

explained by Ms. Hippolyte in her submissions, and I consider it appropriate for the Court to take 

judicial notice of them as they will be weighed in the assessment of the Applicant's overall case. 
So too will the worldwide spread of the coronavirus and the COVID19 disease that it causes. That 

has resulted in the closure of the borders of many countries. These are developments over which 

the responsible TCI government agencies have no control and of which the Court also takes 

judicial note. 

The Writ 

4. 	On 28 February 2020 my brother Mr. Justice Ventour ordered the issuance of a Writ of Habeas 

Corpus ad subjiciendum to bring the Applicant before the Court so that the lawfulness of his 

detention might be tested, and that his release might be ordered if the Court so determined. 

There is always a preliminary locus standi issue in Habeas Corpus applications brought by 

strangers in the name of the applicant and in that regard, I considered on the papers that Ms. 
Hippolyte had a strong case. However, I did not allow her to argue the locus point before me as 

the Writ had already been issued — in Mr. Prudhoe's words: "that ship has sailed". Besides, I note 
that the hearing before Mr. Justice Ventour, which would normally have been ex parte, had in fact 

been held been inter partes, with Ms. Hippolyte appearing through a videophone link. 

S. 	Once the locus standi issue is resolved in favor of the inquiry continuing (as is the case here), the 

authorities show that the Court will then move on to consider other factors relevant to the power 

to detain, and its exercise in the particular case. The leading Privy Council decision is Tan Te LAM 

and Others v. Superintendent of Tai A Chou Detention Center and Another [1997] AC 97 (Tan Te 

LAM). There, the Court considered applications brought by eleven "Vietnamese boat people", 
many tens of thousands of whom had arrived in Hong Kong by boat following the fall of Saigon in 
1975 at the end of the Vietnam War. In delivering judgment, Lord Browne-Wilkinson painted a 
background picture of great strain on the economic, human, and legal resources of the then 
colony, not unlike the strain that TCI has been compelled to cope with arising from illegal 

migration, particularly from Haiti. Different scales of course, but the same challenges. 

Tan Te LAM and the Hardial Singh Principles 

6. 	In Tan Te Lam the Privy Council expressly agreed with and applied the principles formulated by 
Woolf J., as he then was (sitting then in the Queen's Bench Division), in the case of Reg. v. 
Governor of Durham Prison, Ex parte Hardial Singh [1984] 1 W.L.R. 704 (the Hardial Singh 

principles). These are statements of the limitations on a statutory power of detention pending 
removal. They were restated by Lord Browne-Wilkinson as follows: 

(I) 

	

	The power can only be exercised during the period necessary, in all the 

circumstances of the particular case, to effect removal; 

(ii) If it becomes clear that removal is not going to be possible within a reasonable 
time, further detention is not authorized; and 

(iii) The person seeking to exercise the power of detention must take all reasonable 
steps within his power to ensure removal within a reasonable time. 

7. 	The provisions relating to the control of entry into the TCI and the powers of immigration officers 
that are relevant to the issues in this case are set out in sections 3 to 5, 50 to 54 and 102 (1) of 
the Ordinance. Precised, and read together, these provisions may be stated as follows: a person 
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may lawfully enter the Islands only from an authorized port, and no person who is not an Islander, 

a British overseas territories citizen or a permanent resident may enter the islands without the 
leave of an immigration officer. A person who enters the Islands unlawfully, i.e. otherwise than 

from an authorized port, and/or without the leave of an immigration officer commits the offences 

created by s. 102 (1) (a) and (b) of the Ordinance and is liable to be detained pending examination 

and removal from the Islands. 

8. On their Skeleton Arguments and in their oral submissions before me, both Counsel appear to 

agree that these provisions are not unlike the relevant provisions of the Immigration 

(Amendment) Ordinance 1991 of Hong Kong which created section 13D in the form it was 

considered by the Privy Council in Tan Te LAM. I agree as well, and I too will adopt and apply 

these principles to the circumstances of the instant case. I might also note that as a Privy Council 

decision, Tan Te LAM binds my Court and so I will only look to the other case law authorities that 

have been shown to me as necessary where they amplify the Hardial Singh principles or otherwise 

provide proper guidance. 

9. Lawful detention and false imprisonment are opposite sides of the same coin. Regina (Lumba) v. 
Secretary of State for the Home Department [2012] 1 AC 245 and [2011] UKSC 12 (R (Lumba) v. 

SSHD) was a "detention pending deportation" case where the Supreme Court of the United 
Kingdom held the Secretary of State liable in damages for false imprisonment on a finding of 

unlawful detention under comparable UK immigration legislation. To quote Lord Dyson JSC from 
the AC report at p. 274, para. 65, G: 

"All that a claimant has to prove in order to establish false imprisonment is that he was directly 
and intentionally imprisoned by the defendant, whereupon the burden shifts to the defendant to 
show that there was lawful justification for doing so. As Lord Bridge of Harwich said in I'? v Deputy 
Governor of Parkhurst Prison, Ex p Hague [1992] 1 AC 58, 162C-D: "The tort of false imprisonment 
has two ingredients: the fact of imprisonment and the absence of lawful authority to justify it."" 

10. There is no question that the Applicant was apprehended in the act of entering the Islands 

unlawfully, i.e. without the leave of an immigration officer and from an unauthorized port. In 

doing so he committed the offences of knowingly entering the Islands without leave contrary to 
s. 102 (1) (a) of the Ordinance, and of knowingly entering the Islands from an unauthorized port 
contrary to s. 102 (1) (b) of the Ordinance. As mentioned at paragraph 2 above, the boat on which 

he was a passenger was intercepted within the territorial waters of the TCI, so these offences 
were in my view complete. The initial detention that began on the night of 10 October 2019 was 
therefore authorized and lawfully exercised. The requirement of justification on the R (Lumba) v. 
SSHD principle as enunciated by Lord Dyson JSC has therefore been met. 

The Quality of the Respondents' Evidence 

11. The continued exercise of the power to detain however must still be measured against the limits 
imposed by the Hardial Singh principles, the first of which is that the power can only be exercised 

during the period necessary, in all the circumstances of the case, to effect removal. In two 

Affidavits (the second of which was filed after the inter partes  hearing) Mr. Been has sought to 
satisfy the Court that this is in fact the case, i.e. that the power has not to date been exercised 

beyond the time needed to arrange for the removal (by repatriation) of the Applicant. In this effort 
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he is joined by Mr. Parker, although Mr. Parker's Affidavit is directed more towards the 

operational aspects of the apprehension and relevant details of the day to day detention. 

12. Mr. Prudhoe has criticized all three Affidavits for their lack of relevant detail and for their failure 

to meet the requirements of Order 41, Rule 5 (2) which provides that, 

"An affidavit sworn for the purpose of being used in interlocutory proceedings may contain 

statements of information or belief with the sources and grounds thereof " 

This is a relaxation of Rule 5 (1) which provides that (subject to certain other Orders, none of 

which concern us here), 

"an affidavit may contain only such facts as the deponent is able of his own knowledge to prove." 

Mr. Prudhoe, in his submissions at the hearing and in his Supplemental Skeleton Argument to deal 
with Mr. Been's Second Affidavit, has pointed out numerous instances, often in successive 
paragraphs, of breaches of this rule which of course is a variant of the rule against hearsay. 
Although an attempt was made in Mr. Been's Second Affidavit to remedy some of these defects 
and to fill in some of the gaps, the Court was indeed somewhat disadvantaged by the quality of 

the evidence, and in other circumstances the situation might have been treated differently. 

13. Whilst I therefore accept Mr. Prudhoe's criticisms, especially as regards the lack of relevant and 

precise detail, I do not consider that his criticisms or the evidentiary deficiencies are fatal to the 
Respondents' case on the application of the relevant principles of law. Besides, Ms. Hippolyte has 

also shown me s. 16 of the Evidence (Special Provisions) Ordinance. She concedes that no s. 16 

(1) notice to adduce hearsay evidence was ever given but points out that under s. 16 (4) this failure 

does not affect the admissibility of the evidence but goes instead to costs and weight. 

Application of the Hardial Singh Principles 

14. So far as the first Hardial Singh principle is concerned, I do not consider that the period since 10 
October 2019 (just over 6 months) can reasonably be said to be excessive "in all the circumstances 
of the case" to effect removal. The evidence is that the Applicant's native tongue is Tamil and he 

does not speak English. This is apparently the case with most of the other Sri Lankan detainees. 
This language barrier must have presented a quite a challenge to the TCI immigration authorities, 

who were forced to recruit a Tamil speaking interpreter in order just to communicate with the 

Applicant in a language he understands. Sri Lanka, the only country compelled to accept the 

Applicant, is half a world away from the TCI and involves a journey that must include stops-over 
in several countries en route and changes of air carriers. These details would all need to be 
negotiated by TCIG with each country and airline and there would also be the consequent cost. 

Mr. Been describes these challenges in paragraphs 17, 18 and 24 of his First Affidavit and I accept 
his evidence. 

15. It is instructive to compare the duration of detention in the instant case with that in just two other 
cases referenced in argument. I chose Tan Te LAM because of its status as a Privy Council decision, 
and the case of Chijioke v. The Commissioner of Police of St. Vincent and the Grenadines et. al. 
SVGHCC 232/2010 because of its regional setting. In Tan Te LAM, the four applicants whose cases 
eventually went to the Privy Council — A8, A9, A10 and A11 had been detained for 62 months, 45 
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months, 35 months and 68 months respectively. In Chijioke there were two applicants who 
appeared to the authorities to be Liberian and South African and had been detained respectively 

for four years and six months and four years and eight months. Never mind that in both cases the 

Court ordered the release of the Applicants, given these comparative time frames, I am confident 

that the length of the detention in the instant case nowhere near approaches excessive on the 
first Hardial Singh principle. 

16. The second of the Hardial Singh principles is that, if it becomes clear that removal is not going to 

be possible within a reasonable time, further detention is not authorized, i.e. it morphs into 

illegality. As Lord Dyson also said in R. (Lumba) v. SSHD pp. 274-275, para. 66: 

"A purported lawful authority to detain may be impugned either because the defendant acted in 

excess of jurisdiction...or because the jurisdiction was wrongly exercised." 

On the evidence given in Mr. Been's two Affidavits, particularly his Second Affidavit, there is no 
ground for believing that repatriation will not be possible within a reasonable time. It appears 

that the immigration authorities' repatriation efforts were well underway in the days leading up 

to the inter partes hearing but have since been complicated by the closure of the borders of many 

countries, including Sri Lanka, in the fight to slow the spread of the coronavirus and the COVID 19 

illness that it induces. Mr. Been addresses these difficulties at paragraphs 25 and 26 of his Second 
Affidavit and I accept his account of the challenges his department faces, and his assurances of 
resumption of efforts when circumstances change as expected on 31 March. I might also note 
here, that at paragraph 27 of his Affidavit, Mr. Been outlines alternatives to Detention Center 

confinement that are being pursued but are again being hampered by COVID 19 demands on 

scarce resources. These efforts go to the "grace period" considerations discussed below at 
paragraph 18. 

17. The third Hardial Singh principle is that the person seeking to exercise the power of detention 

must take all reasonable steps within his power to ensure removal within a reasonable time. In 

the instant case it appears that that person is Mr. Been in his capacity as Director of Immigration 

and on the evidence, there is no reason to believe that he is not taking all reasonable steps to 

secure the repatriation of the Applicant. In this regard, I remind myself of those paragraphs of Mr. 

Been's Affidavits that have been referenced at paragraphs 14 and 16 above and in particular the 

exhibits to his Second Affidavit. 

Post-Hardial Singh — The Grace Period 

18. Finally, I was shown the judgment of Lord Justice Irwin in R (on the application of AC (Algeria)) v 

Secretary of State for the Home Department [2020] EWCA Civ 36 (R (AC) v. SSHD) with whom Lord 

Justice Baker and Lady Justice King, sitting with him, agreed. There, the English Court of Appeal 

endorsed the grant of a short "grace period" as being "consistent with the principle that the test 

for the lawfulness of a period of detention is one of reasonableness" (para. 31). At para. 32 Irwin 

U quoted with approval the following passage from Detention Under the Immigration Acts Law 

and Practice: Denholm and Dunlop 1" Edition (2015): 

"8.11...detention will not necessarily be unlawful from the instant it ceases to comply with the 

Hardial Singh principles. The concept of reasonableness applies to the termination of detention as 

much as to the decision to detain. As a result, if it becomes clear that a detainee cannot be 
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removed within a reasonable period of time, the Secretary State is not obliged to release them 

instantaneously. The Secretory of State is allowed a "period of grace": 0) to take stock of the 

change in circumstances, and (2) to make suttuble arrangements for release'.  including "time to 

identify suitable accommodation for them to be released to 

As to the duration of the grace period. lord Justice Irwin said at para. 39 that this must be judged 

on the facts of the case, and that the relevant facts include the history, as well as risks to the 

public 

19. Ms. Hippolyte invited me to grant the Respondents such a grace period in the event I found that 

any of the Nordic! Singh principles had been breached On the facts and given the circumstances, 

I would have done so had I so found. However, in my judgment the initial detention was lawful 

for the reasons that; a period of six months is not excessive in the circumstances to effect removal; 

it is not clear that removal is not going to he possible within a reasonable time; and the person 

seeking to exercise the power of detention has taken and continues to take all reasonable steps 

within his power to ensure removal within a reasonable time. To date therefore there has been 

no breach of any of the Hardial Singh principles and so there is no need for me to consider a grace 

period fur the Respondents. 

Decision 

20. Accordingly, on the Respondents' assurances given to the Court in Mr. Been's Affidavits and in 

Ms. Hippolyte's submissions, of imminent repatriation of the Applicant after 31 March and by 

which the Court is comforted, I decline to order his release at this time. [Through no fault of the 

Respondents. this will probably now be a date beyond 14 April 2020 in consequence of the corning 

into operation on 26 March 2020 of the Emergency Powers (COVID-19) (Amendment) Regulations 

2020. These Regulations severely restrict freedoms of movement, assembly. work etc., in the ICI 

upon all of which the resumption of the Respondents' efforts will depend). 

Costs 

21. I make no order as to costs. However, the Court wishes to acknowledge a huge debt of gratitude 

t• Mr, Prudhoe for the substantial pro Bono work he has done in bringing the plight. of the 
litxM E 	nt and his fellow detainees to the attention of the Court, and for his lucid and forceful 

t I must also, of course thank Ms. Hippolyte for her very helpful and well presented 

ns, and for the compassion she showed for the situation of the detainees generally. 

6rlos W. Simons QC JUDGE (Ag) 
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