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RULING 

JUSTICE SHIRAZ AZIZ: 

Introduction 

	

1. 	An application is made on behalf of the defendant for costs incurred from 

the 20th  December 2019 in preparing: 

i. For trial and 

ii. For an application for re-trial without a jury. 

2. The submissions on the issue of costs were filed and served on the Crown 

on the 23rd  April 2020. The email trail shows that Ms. Kellie Gae Smith 

[junior trial counsel] was copied into the email sent to the Registrar of the 

Supreme Court (`the Registrar'). Mr. McKnight later sent an email on the 

3rd  June 2020 to the Registrar making an enquiry as to whether there had 

been any progress with the issue of costs as the matter was one which 

could have been considered on the papers submitted. 

Summary 

3. On the 3rd  January 2020 the defendant filed an application seeking a re-

trial without a jury. A summons for the grant of the re-trial without a jury 

was supported by an affidavit of the defendant Mr. Cortez Simmons. 

	

4. 	The prosecution objected to the application for re-trial without a jury. 

5. It is clear that all parties had been alive to the issue of re-trial without a 

jury as it was evident from various emails which were sent to the Registrar 
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on the 29th  October 2018. Counsel for the defendant expressed concerns in 

the emails about whether or not a jury pool could be found that had no 

knowledge of any previous trial involving the defendant. 

The Application for trial without a jury 

6. The affidavit of the defendant in support of the application for a re-trial 

without a jury indicated that the defendant was convicted for the offence 

of murder following a trial on the 25th  March 2015. There was a successful 

appeal and a re-trial was ordered. Counsel for the defendant were of the 

view that a jury would not easily be found who were unaware of the initial 

trial, subsequent conviction and appeal. 

7. Counsel for the defendant also had concerns about pre-trial publicity 

especially as there was in their view 'considerable' media coverage in 

Turks and Caicos Islands which may have meant it 'impossible' to find a 

jury pool who were not tainted or unfamiliar with the case. 

8. There also seemed to be an issue over whether there was agreement 

between the parties and the Court for the re-trial to take place without a 

jury. 

9. An application was to be made by counsel for a re-trial without a jury and 

the defendant indicated that he had a legitimate expectation that the trial 

would be heard without a jury. 

The Crown's Response 

10. The Crown responded to the application by way of written submissions 

indicating in brief that any application for a re-trial without a jury was not 

made within the relevant time set out in the Criminal Procedure Ordinance 
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(`CP0') but also accepted that there exists a discretion to hear the 

application if it was in the interests of justice to do so. 

11. In this particular case, the Crown are of the view that the defence have 

failed to show: 

i. that it is in the interests of justice to have a re-trial without 

a jury, 

ii. that any prejudice would occur through pre-trial publicity 

of any previous proceedings, 

iii. that there was a court order for a trial without a jury, and 

iv. that there could never have been any legitimate expectation 

that the trial would be without a jury. 

12. The Crown strongly hold the view that in accordance with the CPO, the 

Judge would always have regard to all of the prevailing circumstances, in 

addition that there may exist or be a likelihood of pre-trial publicity 

influencing a jury's decision. 

13. The Crown filed an affidavit from Angela Brooks, the Deputy Director of 

Public Prosecutions indicating that there were emails exchanged with the 

Registrar and previous defence counsel indicating that he would file an 

application for re-trial without a jury which was never done. The re-trial 

was thereafter fixed for the 13th  to 27th  March 2019'. This the Crown say 

should be taken into consideration and also supports their contention that 

there could be no legitimate expectation as there was neither any 

application made previously nor any Court order for a re-trial without a 

jury. 

1  Email exhibited as 'AB!' 
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Determination of the Application — Brief Chronology 

14. This matter was listed on the 10th  January 2020 when counsel Mr. Peter 

McKnight appeared on behalf of the defendant and Ms. Kellie Gae Smith 

appeared for the Crown. The purpose of the hearing was to discuss the 

trial fixture. The Court enquired as to whether all parties were ready for 

trial and they were. The Court also informed counsel that the matter would 

have to be put back slightly from the 13th  January 2020 to the 20th  January 

2020 as the Court was unavailable. 

15. On the 10th  January 2020 the Court was informed that there was the 

application for a re-trial without a jury (filed on the 3rd  January 2020) and 

if that application failed then the defendant would wish to appeal that 

decision before any re-trial commenced. 

16. On the 13th  January 2020 the parties attended for the fixing of a new trial 

date which would allow more time for any application to be considered 

and also appeal if the decision went against the defendant. The new re-

trial date was fixed for the 8th  September 2020. The Court gave directions 

for the application for judge only to be filed and allowed time for the 

Crown to consider prior to any hearing. The Court also indicated that the 

hearing would be listed for a date in February or March. 

17. The application was listed to be heard on the 19th March 2020. The Court 

was informed on that morning at 9.52 a.m. that the Crown had written to 

counsel for the defendant having further reviewed the matter that there 

would be no objections to the re-trial being heard without a jury. 

18. The re-trial date was confirmed for the 8th September 2020 and Mr. 

McKnight indicated that he would be making an application for and 

seeking a costs order. 
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Costs in Criminal Cases 

19. This Court has not found any Ordinance or Criminal Procedure Rule(s) 

that specifically give the Supreme Court the power to order any type of 

costs, including wasted costs in criminal cases although there are 

provisions provided for in the lower Court. The following provisions are 

found in the Magistrate Court Ordinance, CAP 2.03 which were revised in 

2014: 

Costs to complainant 

1. In all cases of summary convictions the Magistrate may in his 

discretion award and order that the defendant shall pay to the 

complainant such costs, as to the Magistrate shall seem reasonable, 

not exceeding $500. (Amended by Ords. 2 of 1976 and 9 of 1998) 

Costs to defendant 

2. In all cases where the Magistrate dismisses the charge he may in 

his discretion award and order that the complainant shall pay to the 

defendant such costs as to the Magistrate may seem reasonable, not 

exceeding $500. (Amended by Ords. 2 of 1976 and 9 of 1998) 

How costs recoverable 

3. The sums so allowed for costs shall in all cases be specified in the 

conviction or in the order of dismissal and the same shall be 

recoverable in the same manner and by the same warrants as any fine 

adjudged to be paid by the conviction is to be recovered, and where 

there is no fine to be recovered, such costs shall be recoverable by 

distress as hereinafter provided and in default of distress by 

imprisonment for any time not exceeding one month unless the costs 

be sooner paid. 
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Defendant's costs recoverable by distress 

4. 	Where any charge is dismissed with costs the sum awarded for costs 

in the order of dismissal may be recovered by distress in the same 

manner as costs may be recovered under the last preceding section. 

20. It may well be argued that the Supreme Court may have less powers than 

the Magistrate's Court but the position is that if there are no rules or 

legislative framework, then the Court has no such power to make certain 

orders. 

21. The issue of costs in criminal cases is a matter of jurisdiction and not 

simply substantive law. The question is whether this Court has the 

jurisdiction to make a 'costs order' in criminal cases out of money 

provided for by Parliament. 

22. This Court considered s.3(1) of the Supreme Court Ordinance which gives 

the Supreme Court the same range of judicial powers as exercised by the 

Divisional Court in England and Wales. The Divisional Court has an 

express statutory authority to make an order for costs when an accused 

person is acquitted. The Supreme Court Ordinance, s.3 states: 

Jurisdiction of the Court 

1. (1) The Court shall be a Superior Court of Record which, in addition to 

any jurisdiction previously exercised by it or conferred upon it by this 

Ordinance or any other law, shall have within the Islands the 

jurisdiction vested in the following Courts in England— 

(a)the High Court of Justice; and 
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(b)the Divisional Court of the High Court of Justice as 

constituted by the Supreme Court of Judicature 

(Consolidated) Act, 1925, and any Act of the Parliament 

of the United Kingdom replacing that Act. 

(2) Subject to this Ordinance and any other law, the jurisdiction of the Court 

shall be exercised in accordance with any rules made under this 

Ordinance. 

(3) In any matter of practice or procedure for which no provision is made by 

this Ordinance or any other law or by any rules, the practice and 

procedure in similar matters in the High Court of Justice in England 

shall apply so far as local circumstances permit and subject to any 

directions which the Court may give in any particular case. 

23. This provision seems to give the Supreme Court the jurisdiction to make 

orders that would be within the powers conferred or vested in the High 

Court or Divisional Court in England and Wales. In the case of Regina v 

St Leopold Lawrence Astwood2  (2007) GW Martin (Acting Judge) referred 

to the case of McCallister v Tortuga Club (No 2)3  where the Grand Court 

of the Cayman Islands were dealing with legislation in identical terms to 

section 3(1) of the Supreme Court Ordinance in Turks and Caicos Islands. 

In McCollister' Summerfield CJ drew a clear distinction between matters 

of jurisdiction and matters of substantive law, holding that the word 

"jurisdiction" 

2  Case No. CR 10 / 2007 

3  (1985) CILR 411 

4  ibid 
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"....is confined to its technical meaning, namely, range of judicial 

power, e.g. actions in admiralty, matrimonial causes, jurisdiction 

in civil and criminal matters, prerogative writs, etc. It defines the 

scope of the ....Court 's jurisdiction. ....But [the section] does not 

import the substantive law in [ the matter in issue] any more than 

it imports the English company laws, trade union laws or revenue 

laws." 

24. In Steele Ford & Newtons Lord Bridge stated: 

"Thus, throughout the history of legislation in which jurisdiction 

has been expressly conferred to order payment of costs out of 

money provided by Parliament we find that the circumstances in 

which such an order may be made have been precisely and 

specifically defined...." 

25. As this Court has the same range of powers as exercised by the High Court 

or Divisional Court in England, it stands that the power to make costs 

order when someone is acquitted of a criminal offence exists. 

26. This court has further considered section 15 of the Criminal Procedure 

Ordinance which states: 

"Subject to this Ordinance and to any other law for the time being 

in force in the Islands, the practice of the Court in the exercise of 

its criminal jurisdiction and the mode of conducting and procedure 

at the trial of any person upon information shall be assimilated so 

far as circumstances admit to the practice of the High Court of 

Justice in England, in the exercise of its criminal jurisdiction." 

5  [1993] 2 All ER at p 777 
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27. The question would naturally have to be considered as to how this power 

to make a costs order ought to be exercised by the Supreme Court here in 

Turks and Caicos Islands. As the Court has found it has jurisdiction to 

make the order, guidance was sought from the Practice Direction (Costs 

in Criminal Proceedings) Amendment No 16  which states: 

"The Senior Courts also have the power under their inherent 

jurisdiction over officers of the court to order a solicitor 

personally to pay costs thrown away. The inherent jurisdiction of 

the court should be invoked only to avoid a clear injustice! Where 

the legislature has stepped in with particular legislation in a 

particular area (eg, the wasted costs provisions) then, within that 

particular area, the existing inherent jurisdiction will be ousted or 

curtailed, at any rate in so far as the particular legislation is 

negative in character.8  Given the present provisions relating to 

costs, the exercise of the inherent jurisdiction will occur only in the 

rarest of circumstances. 

28. In considering whether there is any reason to award costs in the Court's 

inherent jurisdiction, this Court has considered the regime in which costs 

would be paid to a party in criminal proceedings, bearing in mind in Turks 

and Caicos Islands there are no criminal procedure rules and neither is 

there any legislation dictating how costs are to be paid. 

29. Can we simply adopt the procedures that are applied in England, I think 

not as in the United Kingdom there is an authority that would consider and 

determine how any award of costs would be made, including any amount, 

6  [2014] EWCA Crim 1570 

7  Symbol Park Lane Ltd v Steggles Palmer [1985] 1 WLR 668 CA 

8  Shiloh Spinners Ltd v Harding [1973] AC 691; Harrison v Tew [1989] QB 307 HL 
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especially where the Judge is not stating or does not stipulate what sum is 

to be awarded. The English practice direction states: 

"Where a person is not tried for an offence for which he has been 

indicted, or in respect of which proceedings against him have been 

sent for trial or transferred for trial, or has been acquitted on any 

count in the indictment, the court may make a defendant's costs 

order in his favour. Whether to make such an order is a matter for 

the discretion of the court in the light of the circumstances of the 

particular case. A defendant's costs order should normally be 

made whether or not an order for costs between the parties is 

made, unless there are positive reasons for not doing so, for 

example, where the defendant's own conduct has brought suspicion 

on himself and has misled the prosecution into thinking that the 

case against him was stronger than it was. The court when 

declining to make a costs order should explain, in open court, that 

the reason for not making an order does not involve any 

suggestion that the defendant is guilty of any criminal conduct but 

the order is refused because of the positive reason that should be 

identilied9. Where the court considers that it would be 

inappropriate that the defendant should recover all of the costs 

properly incurred, either the lesser amount must be specified in the 

order, or the court must describe to the appropriate authority the 

reduction required. 

2.2.2 Where a person is convicted of some count(s) in the 

indictment and acquitted on other(s) the court may exercise its 

discretion to make a defendant's costs order but may order that 

only a proportion of the costs incurred be paid. The court should 

9  Hussain v UK (2006) 43 EHRR 22 (ECtHR) 
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make whatever order seems just having regard to the relative 

importance of the charges and the conduct of the parties generally. 

The proportion of costs allowed must be specified in the order." 

30. In St Leopold Lawrence Asiwood the Court opined that it did not think it 

was appropriate to adopt the English Practice and posed the test referred to 

above the other way around. In other words, the view was that the power 

to award costs to the defendant should only apply if there is some positive 

reason to do so. 

31. In the absence of any specific criminal procedure rules and/or legislation 

this seems to be correct position especially when considering costs out of 

the public purse. In the United Kingdom, the Judge has a much greater and 

more direct responsibility for costs in criminal proceedings than in civil 

and should keep the question of costs in the forefront of his mind at every 

stage of the case and ought to be prepared to take the initiative himself 

without any prompting from the parties but there again there are strict 

rules and legislation that assist that are absent in this jurisdiction. 

32. In the case at hand, the parties were working under different premises. On 

the part of the defence: firstly, previous counsel for the defendant 

indicated that he would consider a re-trial without a jury and an 

application would be made, which was never done; secondly, current 

counsel being of the view that an application had been made and an order 

granted for a re-trial without a jury. 

33. The Crown were of the view that firstly, the application was not made in 

accordance with the time stipulations set out within the Criminal 

Procedure Ordinance; secondly, there was never any order granting a re-

trial without a jury by the Judge; thirdly, there could be no legitimate 

expectation for a re-trial without a jury and fourthly, that the Crown 
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reviewed the case after the application was filed and conceded to the 

application giving notice on the morning of the scheduled hearing. The 

Crown therefore say that they have acted in good faith and in the interest 

of justice. 

34. The complaint simply put is that there was time and effort put into 

preparing the case, application for re-trial without a jury, communicating 

with Crown counsel and the Court. Time has passed with preparations 

being done and only on the day of the hearing is counsel for the defendant 

informed of the decision to agree to their application. 

35. The Court has considered its own endorsements and the helpful emails and 

affidavits provided by both Crown and defence. The time line and 

chronology has been quite useful in this exercise. 

36. The Court has also considered whether there has been anything done by 

the Crown challenging the application which is improper, unreasonable or 

negligent in anyway. The Court has also considered whether additional or 

unnecessary costs have been incurred by the defence. Finally, the Court 

has considered whether there has been a serious error in the manner in 

which the matter had been dealt with by the Crown. 

37. The Court would consider any of the following which may lead to an 

award of costs for example: where the Crown had acted in an oppressive 

manner, had acted in a manner that had caused prejudice to the defendant 

through some procedural irregularities, through serious misconduct or 

counsel acting unreasonably. 

38. In this case the Court cannot find any act or omission that can be said to 

have caused any prejudice to the defendant, neither can it be said that the 

actions of the Crown were unreasonable in acting the way that they did. 
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39. The formal application was made in January 2020 and determined by the 

19th  March 2020 when the Crown indicated their agreement to a re-trial 

without a jury. There may have been some costs incurred by counsel for 

the defence in preparing the application but at the end of the day with 

instructed leading Crown counsel being out of the jurisdiction and liaising 

with junior crown counsel in this jurisdiction and a proper review taking 

place which led to the decision to agree to a re-trial without a jury and 

thereby rendering any court time futile, the Court cannot say that the 

Crown acted in a manner which in any way lead to a legitimate 

expectation of a re-trial without a jury. 

40. This Court can find no positive reason to make an award of costs against 

the Crown. There has been no clear injustice done or prejudice caused to 

the defendant. The trial date is set for September 2020 and both sides have 

been working to ensure that they are ready for an effective trial. It has also 

become very clear that the both sides have been working assiduously to 

have this matter dealt with not only quickly but fairly. 

41. In the circumstances the application for costs is refused. 
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