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RULING 

 

 

1. The defendant/applicant (defendant) has brought an application pursuant to 

Order 23 r.1(1)(a) of the Rules of the Supreme Court 2000 of Turks and 

Caicos Islands seeking an order for security for costs to be furnished by the 

plaintiff/respondent (plaintiff).  

2. The application is supported by three affidavits, two of which were sworn to 

by Mr. John Phillips: a Director of the defendant company. The first affidavit 

is in the nature of a founding affidavit, the second, a replying affidavit. The 

third affidavit, in the nature of a confirmatory affidavit, was sworn to by one 

Thomas Edward Waite, who described himself as a creditor of the plaintiff. 

THE SUIT 

3. The matters antecedent to the instant application, are the following: 

The plaintiff sued out a writ of summons against the defendant herein, 

claiming the sum of USD 108,000 as well as interest per diem of USD 17.5, 

and costs of suit.  

4. The address he indorsed on the writ was simply: “Leeward, Providenciales, 

Turks and Caicos Islands”. In the accompanying statement of claim, the 

plaintiff described himself as a resident of the Turks and Caicos Islands.  

5. In his pleading, the plaintiff alleged that the principal sum of USD108,000 

was the agreed sale price of two trucks which the defendant undertook to sell 

for him at a commission of USD2,000 per truck. 
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6.  The trucks, he alleged, had been sold by the defendant at an undervalue in 

breach of the agreement of sale. The defendant had furthermore allegedly 

failed to pay the proceeds to the plaintiff, or to render accounts to him. 

7. The defendant who denied any agreement between itself and the plaintiff for 

the sale of trucks, alleged that the plaintiff at all material times, rather dealt 

with one Timothy Viljoen, an independent contractor, and not the defendant 

regarding the transaction for the sale of the plaintiff’s trucks. The defendant 

went ahead to issue out a third-party notice to the said Timothy Viljoen for 

the payment of the sum sought by the plaintiff in his suit  

8. The defendant followed up with the instant application for the plaintiff to 

provide security for costs.  

9. The grounds for the said application are that: the plaintiff is not resident in the 

jurisdiction, and furthermore, has no unencumbered assets in the jurisdiction 

to meet the defendant’s costs, should the plaintiff fail in his suit. 

THE DEFENDANT’S EVIDENCE 

10. In support of the said application, Mr. John Phillips, a director of the defendant 

company, deposed in a twenty-seven paragraph first affidavit, as well as a 

five-paragraph second affidavit, to a number of matters the first, being that 

the plaintiff was not resident in The Turks and Caicos Islands.  

11. It was his evidence that the plaintiff’s description of himself as a resident of 

the Turks and Caicos Islands was misleading, as he was not a holder of a 

residence permit, but came to the Islands each time as a tourist on a ninety-

day visa. He further alleged that the plaintiff was in fact, resident in Canada, 

where he had his residence at 1201-1303-111 Street, Edmonton Alberta, T6K 

3C6.  
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12. This address, he averred, was uncovered by the defendant’s own efforts, as 

the plaintiff, in breach of RSC Ord. 6 r. 5(1)(a), had failed to disclose his 

address on his writ of summons with intent to mislead the court into believing 

that he was resident in the Turks and Caicos Islands.  

13. The goal, he alleged, was so the plaintiff would “dishonestly avail himself of 

the use of the court” and furthermore, to deprive the defendant of the 

opportunity to investigate his assets.  

14. Mr. John Phillips further deposed that the plaintiff had no known assets within 

the jurisdiction from which the defendant’s costs would be paid or enforced. 

In this regard, he alleged that the plaintiff’s attorneys had, in correspondence 

with the defendant’s attorneys, stated that the plaintiff possessed two trucks 

and a boat, but had provided no proof of ownership of these. Nor, had the 

plaintiff provided documentation regarding his alleged beneficial ownership 

of a house with property title number: 60902/62, Leeward Going Through, 

Providenciales, which his lawyers had held out as belonging to him, but which 

was in fact registered in the name of a company referred to as: 555 Blue Haven 

Ltd. P.O. Box 599 Level 2  Le Vele Plaza, Grace Bay Providenciales.  

15. Mr. John Phillips further averred that the said property was encumbered with 

two charges: one in the sum of USD2.5 million with interest at 9% in favour 

of Meridian Mortgage Corporation Ltd., and the other, in the sum of USD2.2 

million with interest at 5% in favour of one Thomas Edward Waite. Thus, it 

was his contention that even if the said property was found to belong to the 

plaintiff, it did not represent a valuable for the plaintiff from which costs 

would be satisfied if it came to it, as the encumbrances thereon amounted to 
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USD4.7 million which was in excess of its present listed market value of 

USD3.99 million. 

16. The said Thomas Edward Waite swore to an affidavit confirming the assertion 

that he was an unsecured creditor in the sum of USD2.2 million, which had 

been a charge over the property until he removed it at the request of the 

plaintiff, for consideration of USD500,000, in order to facilitate its sale. 

17. Regarding the plaintiff’s known assets outside the jurisdiction, Mr John 

Phillips further deposed that the plaintiff did not own substantial 

unencumbered property in the place of his residence: Canada as the plaintiff’s 

residence: 1201-1303-111 Street, Edmonton Alberta, T6K 3C6, was in the 

name of the plaintiff’s wife. 

18.  He averred that in any event the said property did not represent any asset of 

value as he insisted that value CAN$1.5 million alleged by the plaintiff, had 

been inflated. Thus did he challenge the equity of CAN$700,000 alleged by 

the plaintiff. This was because an ‘almost identical’ property: a penthouse in 

a condominium which was said to be ‘immaculate’ was allegedly valued at 

just over CAN$ 500,000.  

19. Mr. John Phillips further challenged the value of a commercial development: 

Gasoline Alley North, owned by the plaintiff’s company: 1742996 Alberta 

Ltd. He averred that the said company was actually listed as “Liable for 

dissolution” in Alberta’s ‘Liable for Dissolution Events’ register. 

20. All of this was to say that the plaintiff did not appear to be in a financially 

sound position, and was not likely to be able to pay the defendant its costs 

should it become entitled to such.  
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21. By way of guidance for the court in the amount likely to be expended in 

defending the plaintiff’s suit, the defendant provided an estimated bill of costs 

in the amount of USD 37,780. 

THE PLAINTIFF’S RESPONSE:  

22. The sum of the evidence of the plaintiff, was that he was resident in Turks and 

Caicos Islands just as much as he was resident in Canada (his principal place 

of residence). It was his case that he was owed money on the sale of his trucks 

carried out by the defendant pursuant to a contract between them, for which 

the defendant would earn USD2,000 commission for the sale of each truck.  

23. The plaintiff contended that beyond his claim that the agreement to sell his 

trucks had been with the defendant and no other, the defendant’s own conduct 

in subsequent events admitted the relationship, and belied the defence he had 

put up: that the plaintiff had rather dealt with a third party: Timothy Viljoen.  

24. The said conduct included the matter of the defendant and his insurers settling 

the claim for two of the plaintiff’s trucks when the defendant had a fire 

accident at its premises.  

25. The plaintiff furthermore exhibited bills of sale for two of his trucks issued by 

the defendant and not a third party as the defendant had alleged. The said third 

party the plaintiff asserted, was in any event, employed by the defendant. 

26. It was the plaintiff’s case that his claim against the defendant was valid and 

bound to succeed, but that should he fail in his suit, being  in “robust financial 

standing” (to the knowledge of the defendant), he would be in a position to 

pay the defendant’s costs in the unlikely event that his claim before this court 

was not made out.  
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27. Regarding his ability to pay, the plaintiff asserted that he was the beneficial 

owner of property described as: 29 Caravel Avenue, Leeward, Providenciales, 

situate within the jurisdiction of this court. In this property, he alleged himself 

to have equity far in excess of the value of the costs sought. He further asserted 

that he was the owner of a company which in turn owned a commercial 

development worth about CAN$ 20 million and in which he had equity of 

over CAN$ 10million. 

28. Lastly, the plaintiff exhibited what purported to be his bank statements with 

the various balances of CAN$ 33, 702.23 and CAN$ 142,090.72 as further 

proof of his “robust financial standing”. 

THE ARGUMENTS: 

29. In their skeleton arguments buttressed by oral arguments, learned counsel for 

the parties repeated the matters set out in the various affidavits already 

recounted in detail before now, expanding on matters which must be taken 

into consideration. 

CONSIDERATION OF PERTINENT MATTERS 

30. I intend to make short work of this application, applying the principles which 

in this jurisdiction have been set out so expertly and in such admirable detail 

in Eatmon and Others. v Hallmark Bank and Trust Ltd and Others. No. 1 

and No. 2 CL 154/08; decided on 1 May, 2009; 17th November 2009 

(Unreported). 

31. Order 23 Rule (1)(1) (a) of the Rules of the Supreme Court of Turks and 

Caicos Islands 2000 reads: 

“(I) Where, on the application of a defendant to an action or other proceeding 

in the Supreme Court, it appears to the Court- 
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(a) that the plaintiff is ordinarily resident out of the jurisdiction… 

then if, having regard to all circumstances of the case, the Court thinks it just 

to do so, it may order the plaintiff to give such security for the defendant's 

costs of the action or other proceeding as it thinks just.” 

DISCRETION 

32. It is now trite learning, that even though Order 23 r. 1(1) (a ) RSC appears to 

make the non-residency of the plaintiff the main matter to be considered in an 

application for security for costs, it is not so. In Eatmon v Hallmark (supra), 

it was stated that the non-residency requirement was ‘simply a precondition 

for making the order’. 

33. The expression “…if, having regard to all circumstances of the case, the 

Court thinks it just to do so,..” clearly vests discretion in the court, the exercise 

of which must be on a case by case basis, having regard to all relevant matters 

including, but not limited to the matter of the plaintiff’s residency status 

within the jurisdiction.  

34. In my consideration of the instant application, I will have regard to pertinent 

matters placed before the court, but not necessarily in the order in which they 

were presented. 

THE SUIT 

35. The authorities are unanimous, that in an application for security for costs, the 

court is not concerned with the strength of the plaintiff’s case, although the 

prospect of his success may be among the determining factors for a grant or 

refusal. In Al-Koronky v Time-Life Entertainment Group Ltd [2006] EWCA 

Civ 1123, [2006] All ER (D) 447 the English Court of Appeal, faced with an 

application for security for costs a foreign claimant who brought a suit in 
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defamation, held among other things that  security would not be awarded 

against a claimant whose case appeared highly likely to succeed; see also per 

Sir Nicholas Brown-Wilkinson VC in Porzelack KG v Porzelack UK Ltd 

[1987] 1 WLR 420 at 423. 

36. In the instant suit, the plaintiff has made a claim for sums unpaid on a sales 

agreement allegedly made between him and the defendant company, for the 

sale of two of his trucks. The defendant has denied the claim, alleging that the 

plaintiff’s contract was entered into with a third party: one Timothy Viljoen, 

and not the defendant. The defendant has in consequence issued a third party 

notice for the said Timothy Viljoen (who has allegedly admitted the claim) to 

answer to the plaintiff’s claim.  

37. The plaintiff who contends that the alleged third party was in fact an employee 

or agent of the defendant, maintains that his contract was with the defendant, 

and has in this application, exhibited documentary evidence to support this 

assertion. The said documentary evidence includes the settlement of an 

insurance claim by the defendant and his insurers in respect of two of the 

plaintiff’s vehicles, as well as two separate bills of sale issued by the defendant 

in respect of the plaintiff’s vehicles.  

38. As aforesaid, it is not my duty at this point to assess the plaintiff’s chances of 

success. I can only say that in view of the matters raised by the plaintiff and 

the evidence he relies on in proof of his claim, the claim could not be said to 

be intrinsically bad, and should not be a reason for the grant or refusal of the 

application.  
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ORDINARILY RESIDENT 

39. The defendant’s case is anchored on two legs, the first of which is the 

allegation that the plaintiff is not resident in Turks and Caicos Islands, but in 

Canada.  

40. The plaintiff on the other hand has stoutly maintained that he is resident in 

both places: Canada (his principal place of residence), as well as in the Turks 

and Caicos Islands. He has relied on his ownership of residential property 

described as 29 Caravel Avenue, Providenciales which he describes as his 

home, as evidence of his resident status in the jurisdiction. 

41. In an application for security for costs, the burden of proving that the plaintiff, 

not being ordinarily resident within the jurisdiction, may not have sufficient 

assets within the jurisdiction to pay costs, lies on the defendant who as 

applicant, asserts this to be a fact. 

42. Is the plaintiff resident within this jurisdiction?  

I have read the skeleton arguments of Mr. Phillips QC with some interest, but 

I could not be persuaded that the wording of Order 23 r 1(1)(a) RSC.: “that 

the plaintiff is ordinarily resident out of the jurisdiction” should connote 

something different from the expression “ordinarily resident within the 

jurisdiction”. Even so, I have found his arguments regarding the residency 

status of the plaintiff in the Turks and Caicos Islands, engaging.  

43. On the other hand, unsupported by any evidence, documentary or otherwise, 

I have been  neither impressed with the defendant’s depositions regarding the 

matter of the defendant’s residency status, nor learned counsel Mr. 

McKnight’s insistence that the plaintiff was not resident within the 
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jurisdiction as he was always a tourist, and not the holder of a residence 

permit.  

44. While the said argument may have had some merit if it had been supported by 

some evidence documentary or otherwise, it remained a hollow assertion and 

nothing more than speculation in the absence of supporting documentation. It 

did not help that the defendant on whom the burden lay to prove his assertions, 

attempted to wrongly lay the burden on the plaintiff to disprove the 

defendant’s claims by producing his passport.   

45. In his arguments in this regard, learned counsel for the plaintiff, Mr. Phillips 

QC, has referred this court to Levene v Inland Revenue [1928] AC 217 at 222 

where the House of Lords expounded on the matter of residency for the 

purposes of the taxation of a man who, having been resident and ordinarily 

resident in the  United Kingdom, left the United Kingdom on medical advice 

but would return to it for five months in each year (during summer) for five 

years for various activities, although he lived in hotels during his visits. His 

challenge against assessment for income tax on the ground that he was not 

resident in the United Kingdom failed. 

46.  In his judgment, in which he held that a person may reside in more than one 

place, Viscount Cave LC gave a number of instructive examples on how such 

a circumstance would be possible. Of the said examples, the one closest to the 

instant case was the example from Cooper v Cadwalader (1904) 5 TC 101. In 

that case, a  man who was ordinarily resident in New York, but visited the 

United Kingdom regularly, bought shooting rights for a term of six years,  kept 

a rented house which was available for his use whenever he chose, and 

regularly visited for two months in the year was held to be resident in the UK 
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for tax purposes. The test of residency, it was held in Cadwalader’s case, was 

that the plaintiff although not permanently resident within the jurisdiction 

(United Kingdom), had property which was readily available for his 

occupation within the jurisdiction whenever he showed up.  

47. I must be quick to point out that although the decision was with regard to the 

Income Tax statute then in force, and may not necessarily be applicable to 

other situations, it is instructive in the present circumstance. 

48. In the instant matter, the plaintiff whose assertion of resident status has been 

challenged in this application, has pointed to his ownership of the property 

No. 29 Caravel Avenue Providenciales, and described it as his home.  

49. Until it was demonstrated that the property was not readily available for the 

plaintiff’s occupation, the court could not discountenance his ownership of 

residential property which he described as his home in the consideration of 

the question regarding the plaintiff’s residency status. 

50. It seems to me that the defendant, well aware of the plaintiff’s ownership of 

the property described as 29 Caravel Avenue Leeward Providenciales (this 

was assumed in Thomas Edward Waite’s confirmatory affidavit), ought to 

have demonstrated that the said property was not readily available for the 

occupation of the plaintiff who (and this was acknowledged by the defendant), 

visits the Islands with some regularity.   

51. That the property has been put on the market for sale would not of itself 

indicate that the plaintiff could not occupy it whenever he chose to do so.  

52. In my judgment, since the plaintiff, a frequent visitor to the jurisdiction has 

for a considerable period of time owned the said residential property which he 
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describes (in an unchallenged deposition) as his home, he must, for our 

purposes, be held to be resident in the Turks and Caicos Islands as well as his 

place of ordinary residence which is Canada. 

SUFFICIENT ASSETS  

53. The first of the two remaining issues to be settled is whether or not the plaintiff 

has sufficient assets within the jurisdiction to meet the payment of the 

defendant’s costs. 

54. Learned counsel for the defendant has canvassed this point: that the plaintiff 

owns or maintains no assets of value in the jurisdiction. He has argued among 

other things that the property 29 Caravel Avenue, Leeward, Providenciales 

belongs to a company known as 555 Blue Haven Limited.  

55. Beyond the fact that the plaintiff has countered this by exhibiting documentary 

evidence of his beneficial ownership of the said property, the defendant’s 

argument in challenge of the plaintiff’s ownership cannot be a serious one, 

when  the confirmatory affidavit of Thomas Edward Waite which was part of 

the defendant’s case, assumed the plaintiff’s ownership of the said property.  

56. Furthermore, whether or not the plaintiff has equity in the said property, a 

matter denied by the defendant, could not be determined (as the defendant 

invites this court to do), upon an affidavit of a person who once held a charge 

over the property, but removed it.  

57. It seems to me that whatever private arrangement between the plaintiff and 

Thomas Edward Waite that led to the removal of his charge, the fact remains 

that the removal of the charge was notice to the world that whatever was 

outstanding against the ownership of the property had been satisfied.  
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58. In the circumstance, this court could not, without more than the depositions 

of Thomas Edward Waite in his affidavit, assume that what once stood as a 

charge on the property, a debt of USD2.2 million owed to Thomas Edward 

Waite, remains outstanding after the removal of the charge, especially as the 

plaintiff denies that he still owes Mr. Waite money. There is simply 

insufficient material for the court to place reliance on to find, as the defendant 

urges, that the plaintiff holds no equity in his residential property.  

59. I hold then that the plaintiff’s equity in his residential property is sufficient 

asset within the jurisdiction for the payment of the defendant’s costs should it 

be necessary. 

60. With regard to whether or not the plaintiff has assets in Canada which the 

defendant may enforce for his costs, the defendant has complained that the 

plaintiff has not provided full and frank disclosure of his assets in Canada to 

enable such a course to be taken if it became necessary.  

61. Full and frank disclosure of matters sought or provided, is an exercise of good 

faith. It is for this reason that anything that falls short of it negatively impacts 

a party who seeks the court’s exercise of discretion in his favour.  

62. While in my research I did not find any authority on the subject with regard 

to an application for security for costs, the intendment of the principle, has 

been espoused by Scrutton LJ (speaking of ex parte applicants generally), in 

R v. General Commissioners for the purposes on Income Tax Acts for the 

District of Kensington; ex parte Edmond de Polignac [1917]1KB 486 at 514.  

63. Ralph Gibson LJ further expatiated on the principle in Brink’s Mat Ltd v 

Elcombe [1988] 1 WLR [1350] at 1356 (a case involving the discharge of a 
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Mareva injunction) regarding an applicant’s duty to make a “full and frank 

disclosure” of material facts.  

64. As aforesaid, neither of these arose out of security for costs applications, but 

they are certainly applicable to circumstances where information is sought or 

provided for the purpose of the exercise of the court’s discretion.  

65. Among the relevant principles set out by Ralph Gibson LJ (supra), is this: “… 

The material facts are those which it is material for the judge to know in 

dealing with the application as made; materiality is to be decided by the court 

and not by the assessment of the applicant or his legal advisers…” 

66. In the instant application which seeks security in the sum of USD37,780.00, 

it seems to me that full and frank disclosure should not include all and every 

asset owned by the plaintiff wherever found. In my judgment, it is enough that 

what is disclosed is sufficient to cover costs that may be in the sum projected 

or perhaps slightly above it.  

67. Security for costs when given, provides a level of protection and some comfort 

to a defendant who vexed with a suit he considers frivolous, invalid, 

preposterous or simply wrong, is afraid or simply uncertain (given the fact 

that the plaintiff is not resident and does not have known resources), that his 

costs after a successful defence would be paid. It is however not intended to 

so vex a plaintiff by subjecting him to an invasion of privacy which far 

exceeds or outweighs what would be due to the defendant in costs should the 

suit be lost. 

68. In the present instance, while I could not set much store by the bank accounts 

exhibited by the plaintiff (as they bear no connection on their face to the 
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plaintiff), I am persuaded that the assets in Canada provided by the plaintiff 

indicate that he has adequate resources to pay the defendant’s costs estimated 

to be under USD40,000.  These include residential property in Edmonton, 

Canada the address of which has been provided in the plaintiff’s affidavit.  

69. The defendant asserts that the plaintiff’s wife, not the plaintiff, is the owner 

thereof, and furthermore, that the plaintiff has inflated its worth and equity in 

it. While the defendant has endeavoured to demonstrate that the value of that 

property was inflated, it has provided no evidence to back the assertion that 

the property is not the plaintiff’s but his wife’s.  

70. The plaintiff has also provided evidence of ownership of property described 

as a commercial development referred to as: Gasoline Alley North which he 

said was valued at about CAN$20 million. The defendant refutes this 

estimated value and alleges that its worth is in the region of CAN$13 million.  

71. I have had regard to the valuation report exhibited by the plaintiff which set 

the property’s worth in the region of CAN$15 million, and I am persuaded 

thereby, that diminished though the plaintiff’s eventual equity may be (even 

if it was less than his projected CAN$10 million), with regard to the amount 

of costs sought in this application: USD 37,780, the plaintiff should have 

sufficient equity in that property capable of meeting an order for costs in 

favour of the defendant.  

72. In short, it is my view that this court has been provided with enough evidence 

of the plaintiff’s assets both within this jurisdiction, and in Canada that may 

be used in the enforcement of any order of costs the defendant may be entitled 

to.  
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73. While the address provided by the plaintiff on the writ of summons was 

clearly inadequate, it seems to me that with all the information subsequently 

provided by the plaintiff regarding his property in the jurisdiction, and the 

address of both the residential and commercial properties in Canada, the 

defendant can rest, confident that an order for his costs can be enforced. 

THE ISSUE OF ENFORCEMENT 

74. Learned counsel for the defendant maintains that the defendant may be forced 

to go after the Plaintiff’s assets in Canada, should the plaintiff’s claim not 

succeed.  

75. There is no gainsaying that two very important considerations in this 

application are: whether or not the plaintiff has sufficient assets in the 

jurisdiction to pay the defendant’s costs should he fail in his suit, see: Eatmon 

v. Hallmark (supra); and (in the absence of assets within the jurisdiction), 

whether the defendant would not have difficulty in enforcing the order for 

costs in a foreign jurisdiction, see: Al-Koronky v Time-Life Entertainment 

Group Ltd (supra). 

76. In the instant matter, as I have held, in the absence of cogent evidence to the 

contrary, the plaintiff appears to have within this jurisdiction, sufficient equity 

in his property which is on the market, to meet the costs estimated at this time 

to be USD37,780.  

77. Moreover, I have found that from the assets disclosed by the plaintiff: the 

commercial development known as Gasoline Alley North, Mayerthorpe, 

Edmonton with its estimated value of over CAN$15 million assessed by 

valuers, the plaintiff is not impecunious, and will have enough assets to meet 

such costs.  
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78. Regarding the viability of enforcement of the defendant’s costs in Canada, it 

seems to me that in the absence of evidence regarding problems of 

enforcement of foreign judgments/orders from within the Commonwealth, 

Canada will be presumed to be a forum where judgments and costs awarded 

by our courts will be enforceable. 

CONCLUSION 

79.  I have considered the matters deposed to by the parties and the arguments 

offered to persuade the court that the plaintiff’s financial position was difficult 

to ascertain, or perhaps precarious, as well as the counter arguments of the 

plaintiff.  

80. I have also had regard to the fact that the grant or refusal of the application is 

an exercise of my discretion which must have regard to pertinent matters  - 

including the balancing of the interests of a defendant within the jurisdiction 

who is faced with the claim of a plaintiff from outside the jurisdiction and may 

deserve the protection of the court for his costs, against that of a non resident 

plaintiff (even if he is impecunious), so as not to stifle genuine and valid 

claims against a resident defendant. 

81. Having found that the plaintiff has assets both within the jurisdiction and in 

Canada which may be pursued in execution, and furthermore, having found 

that the plaintiff’s assertion that he is resident in Turks and Caicos Islands has 

not been successfully refuted to bring him within Order 23 r 1 (a) RSC 2000, 

the instant application for security for costs must fail. 
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It is accordingly dismissed. 

82. Costs for the plaintiff. 

 

Sgd. 

M.M. AGYEMANG 

CHIEF JUSTICE 

 


