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JUDGMENT 

 

 

1. This is a judgment in respect of two applications.  

The first application  

This is a Recognition Summons brought by the Receivers in the name of SHI 

as well as in their own names, seeking recognition from this court to exercise 

certain powers vested in them in terms of their Receivership Order. The said 

Receivership Order empowers the joint Receivers to collect by way of 

equitable execution, receivable certain interests (Receivership Interests) said 

to belong to Sebastian Holdings Inc. (SHI). Because of the nature of the 

application, references to the applicants will be references to the joint 

Receivers who seek recognition.  

2. SHI, which was the judgment debtor in a suit brought by Deutsche Bank AG 

(DBAG or judgment creditor) before the High Court of England (English 

Court), is the first applicant, and also the seventh respondent in this Summons 

for Recognition.  

3. More particularly, the Recognition Summons seeks the recognition of the 

Receivership Order of the High Court of Justice of England and Wales made 

on 17 February 2017 appointing the Receivers (with specified powers) in 

proceedings brought by DBAG against SHI.  

4. In the Recognition summons, the Receivers who at first sought twelve reliefs 

have abandoned the last seven reliefs leaving reliefs which when granted, 

permit the Receivers to exercise the said powers within the Turks and Caicos 
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Islands, including bringing or defending proceedings in relation to the 

Receivership Interests.   

5. This judgment is therefore in respect of reliefs 1-5 of the Recognition 

Summons. 

6. The Recognition Summons which was filed on the 12th of October 2018, was 

duly served on the respondents resident in this jurisdiction: 1, 4, and 7 

respondents. 

7.  The second and third respondents, as well as the other non-resident 

respondents were however served out of the jurisdiction upon the grant of a 

without notice application to effect such service. Although an ex tempore 

ruling was given on the 17th of July 2019, the order for service out of the 

jurisdiction was dated 18th July 2019. 

8. After attempts to serve the third defendant failed, and the summons was on 

the verge of lapsing, an alternative order was on 8th October 2019, made to 

have him served out of the jurisdiction by alternative service, and the life of 

the summons was extended for twelve months.  

The second application 

9. Upon the service of the process on them out of the jurisdiction, the second and 

third respondents have filed applications seeking to set aside the service order 

obtained by the applicants ex parte on 18th July 2017, and/or the purported 

service of the writ on the second and third respondent, as well as the later 

order of 8th October 2019 providing for alternative service on the third 

respondent. 

They also seek to set aside this application for recognition. 

10.  As aforesaid, both applications will be dealt with in this judgment.  
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ANTECEDENT MATTERS 

THE ENGLISH JUDGMENT 

 The matters that have given rise to the applications are the following: 

11.  In or around 2009, DBAG (Deutsche Bank AG) commenced a suit in respect 

of foreign exchange trading losses against SHI (Sebastian Holdings Inc. a 

Turks and Caicos Islands company), before the High Court of Justice England 

and Wales (the English Court). 

12. On 8 November 2013, Cooke J entered judgment for the plaintiff in the said 

suit. The defendant (SHI) was ordered to pay US$243,023,089 plus interest. 

The judgment debt, together with accrued interest now allegedly stands in the 

region of US$309,000.000 and remains unpaid.  

SHI’s counterclaim against DBAG was dismissed.  

THE RECEIVERSHIP INTERESTS/ THE REITEN INTERESTS 

13.  To describe the Receivership Interests, I must set out as a preamble, the 

dramatis personae, and the activity described as the Reiten transfers:  

14.  At the time of the DBAG-SHI suit before the English Court, the defendant 

company (SHI), incorporated in the Turks and Caicos Islands, was owned by 

the second respondent (Mr. Vik), at present, resident in Monaco.  

15. Sometime towards the end of 2008, the second respondent allegedly 

transferred certain interests belonging to SHI to other companies. In that 

enterprise (allegedly aimed at defrauding that plaintiff in a successful suit), 

the second respondent as owner of SHI, on 2 January 2009, and then on 12th 

April  2011, transferred (apparently for no consideration or apparent bona fide 

commercial purpose), SHI’s interest in two private equity funds: Reiten & Co. 
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Capital Partners VI, LP (“Reiten VI”), and Reiten & Co. Capital Partners VII, 

LP (“Reiten VII”), (referred to as: the Reiten Interests).  

The transfers were made to Sarek Ltd (Sarek), another Turks and Caicos 

Islands company (the first respondent).  

16. Sarek was once owned by the second respondent Mr Vik, and was formerly 

called Vik Global Investments Ltd. It is now allegedly owned and controlled 

by Mr. Vik’s close associate: Per Johansson (the third respondent). The latter 

gentleman was involved in the DBAG-SHI suit, in which he was said to have 

given evidence for SHI in prosecution of its counterclaim. He also allegedly 

provided litigation consultancy services to SHI. 

17.  The transfers of the Reiten Interests were made by SHl (a Turks and Caicos 

Islands company), to Sarek (another Turks and Caicos Islands company); 

SHl’s interest in Reiten VII was transferred from SHI to Otto Inc. (the fourth 

respondent: yet another Turks and Caicos Islands company). This interest was 

later transferred from Otto Inc. to SHI, and then back to Sarek. 

This was all within the time of the DBAG-SHI suit before the English court. 

18. The fifth and sixth respondents are based in Guernsey, and they administer 

the Reiten Limited Partnerships. They are said to continue with their 

administration of the assets notwithstanding the transfers of ownership, and 

allegedly hold distributions within their control at this time.  

19.  Evidence has also been provided of other transfer transactions, such as the 

transfer of interests described as Confirmit interests, as well as the transfer of 

SHI’s non-cash interests to VBI a company owned by Mr. Vik’s father Eric 

Vik per an ‘Installment purchase Agreement’ in 2012.  

These are however, of no direct relevance to the present application which is 

involved with the recognition of Receivers appointed by way of equitable 
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execution over Receivership interests which are the Reiten Interests and 

transactions traceable to them.  

20. It is the case of the applicants that DBAG (with which SHI was involved in 

litigation), held the belief that the Reiten Interests were transferred in bad 

faith, to put the said assets of SHI out of DBAG’s reach.  

21.  Acting upon this belief that the Reiten Interests remain the assets of SHI in 

equity, held upon a constructive trust by Sarek,  DBAG which had judgment 

in 2013, applied to the English Court, for the appointment of receivers over 

the Reiten Interests.  

The Receivership Interests include the Reiten Interests. They are:  

“[SHI’s] rights and powers (including without limitation its beneficial and 

contractual rights and powers) in or with respect to its interests in Reiten VI 

and Reiten VII notwithstanding some or all of such interests having (or 

having purportedly) been transferred to, and being registered in the name 

of, Sarek, and including without limitation: 

(a) all loans and contributions made or committed to Reiten VI and/or 

Reiten VII by or on behalf of [SHI]or using monies attributable to, derived 

from and/or financed by [SHI], whether before or after the dates on which 

[SHI] ceased to be a limited partner in Reiten VI and Reiten VII;  

(b) the proceeds and traceable proceeds of, or sums representing or 

attributable to, such loans and/or contributions; and 

(c) any rights, claims, proceedings and actions against Sarek or any other 

third parties arising in respect of or in connection with the same.”1 

                                                           
1 Schedule 1 of the Receivership Order 
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I emphasize the encompassing scope of the interests, because by this order, 

suits may be brought against Sarek and third parties in respect of the Reiten 

Interests and transactions traceable to them. 

22. The value of the Reiten Interests, as at 31 December 2016, has been stated to 

be €26,783, 793.  

A further sum of €6,638,111.36 (being the total aggregate amount of three 

distributions from Reiten VII made since the date of the Receivership Order 

and referable to the Reiten Interests), as well as distributions made prior to the 

Receivership totalling €10,551,765 (Reiten VI) and €12,456,221 (Reiten VII) 

are said to be included therein. 

THE RECEIVERSHIP ORDER 

23. On 17th February 2017, Popplewell J of the High Court of Justice, England 

and Wales, appointed the Receivers (in this application) by way of equitable 

execution in respect of the Receivership Interests.  

They were given wide powers to aid them to fulfil their mandate which was 

to: “…collect, get in, take possession of, and/or receive the Sums Receivable 

in or towards the satisfaction of the sum of US$304,131,112, being the sum 

due as at 12 January 2017”2 under the judgment of the English Court.  

24. Their relevant powers included: taking all reasonable steps to assign and or 

transfer the Receivership Interests to themselves, selling, assigning, 

transferring, or otherwise disposing of the Receivership Interests and/or the 

sums receivable.  

25. They were also to take all such reasonable steps to have the Receivership 

Order recognised and/or enforced in any other jurisdiction.  

                                                           
2 Para.1 of the Receivership Order 
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26. More particularly, by paragraph 5(h) of the Receivership Order, the Receivers 

were given the power to:  

“bring, defend, continue or compromise any application, proceedings or any 

other action in any jurisdiction as they may think fit, acting on behalf of [SHI] 

as Receivers, whether using their own names or the name of [SHI] in order to 

collect, get in, take possession of, receive and/or recover the Receivership 

Interests and/or Sums Receivable, or damages or compensation in respect of 

or in relation to the same… provided, however, that in the case of proceedings 

brought in a jurisdiction outside England and Wales, such right is subject to 

the Receivers’ right to bring such proceedings being (i) admitted by the 

defendant to the proceedings or (ii) recognised by the court of the legal system 

of the jurisdiction where the proceedings are brought before they are 

commenced or (iii) raised formally by the Receiver as an issue in the 

proceedings at the first opportunity to do so”3.  

THE SET ASIDE APPLICATION 

27.  SHI unsuccessfully applied to set aside (or alternatively, to stay) the 

Receivership Order. The set aside hearing was listed for 4 December 2017. 

SHI however, on 29 November 2017, applied for the hearing to be adjourned.  

28.  In its ruling refusing the adjournment, the court also dealt with the setting 

aside application on its merits, and dismissed it.   

TCI PROCEEDINGS (SUPREME COURT) 

29. Following these matters, the Receivers commenced an action in this court in 

SHI’s name against Sarek (first defendant), Mr Vik (second defendant), Mr 

                                                           
3 Para 5(h) of the Receivership Order 
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Johansson (third defendant), Otto Inc. (fourth defendants) and “the Guernsey 

GPs” (fifth and sixth non-cause of action defendants).4 

30.  The first defendant (Sarek) was the company to which the Reiten Interests 

were transferred by the second defendant; the third defendant (Mr. Johansson) 

is the present owner of Sarek, but also connected with SHI for which he played 

a defined role (supra) in the DBAG-SHI suit; the fourth defendant was a 

company to which the Reiten Interests were allegedly transferred in 2012, and 

the fifth and sixth defendants administered the assets for SHI, and even after 

their transfer.  

31. The suit inter alia, alleged fraudulent breach of fiduciary duty against the 

second defendant for acting against SHI’s interest when he procured the 

transfer of SHI’s interest in the Reiten equity funds. 

32.  On 3 May 2017, the court granted leave to serve the writ of summons on the 

defendants who were out of the jurisdiction: 2,3,5,6 defendants, having held 

that there was a serious issue to be tried on the merits.   

33.  The second and third defendants each issued summonses disputing 

jurisdiction.  

34. In apparent reaction to the challenge, the Receivers applied to the court 

seeking retrospective recognition of the Receivership Order and their powers 

thereunder, referable to the commencement of the suit on 4 April 2017.  

35.  In a judgment dated 18 January 2018 and by order dated 6 February 2018, 

the court dismissed the defendant’s applications challenging jurisdiction, but 

made no order in respect of the Receivers’ application for recognition.   

36.  The defendants appealed to the Court of Appeal seeking a number of reliefs.  

 

                                                           
4 TCI 1 
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THE COURT OF APPEAL PROCEEDINGS 

37. The Court of Appeal allowed the appeal, and set aside both the writ of 

summons and the order for service out of the jurisdiction. The court awarded 

costs against the Receivers (who had brought suit in the name of SHI), 

personally.  

38. In its judgment5, the court declined to adjudicate the issues raised before them 

save one: the appellants’ contention that the proceedings before the court 

below were ultra vires paragraph 5(h) of the Receivership Order, in that they 

were commenced before the Receivers’ right to bring the proceedings was 

admitted by the defendants or recognised by the TCI, nor was it raised 

formally by the Receiver as an issue in the proceedings at the first opportunity 

to do so (as they were required to do).   

39.  Because of certain matters that have been raised in this application, I shall go 

ahead to recount the aftermath of the Court of Appeal decision:  

40.  The successful appellants filed motions seeking inter alia a payment on 

account of their costs. The Court of Appeal dismissed the applications on the 

ground that it had no jurisdiction to order a payment on account, of costs.  

The court awarded costs against them: (the defendants/appellants/applicants).  

41.  As if in a game of musical chairs, the Receivers also filed a motion seeking a 

stay of execution of the costs awarded against them upon the condition that 

the Receivers paid US$300,000 into escrow ( allegedly, in order to safeguard 

the funds from dissipation). This application also, the Court of Appeal 

dismissed. The Receivers were ordered to pay the appellants’ costs.  

THE COSTS 

                                                           
5 TCI Court of Appeal judgment dated:31st August 2018 
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42.  The taxation of the bills of costs is pending for the various proceedings: the 

appellants’ costs awarded by the Court of Appeal; the Receivers’ costs on the 

failed “payment on account” application; and the appellants’ costs on the 

unsuccessful stay of execution application.  

The taxation was scheduled to be done in the week in which this case was also 

scheduled to be heard. 

43.  The Receivers, in anticipation of the costs that may be due after taxation, have 

paid US$300,000 into an escrow account (once again, said to forestall 

dissipation by the respondents). They said funds they say, will be available 

for the payment of costs found due upon taxation. According to the Receivers, 

they set the sum to be held in escrow, at $300,000 because the respondents 

had previously, in their application for payment of costs on account, indicated 

that they were prepared to accept such by way of payment on account.  

THE RECOGNITION SUMMONS 

44. Shortly after these events, the Receivers commenced this application for 

recognition (referred to sometimes as the New Recognition Summons) 

seeking twelve reliefs. As aforesaid, the Receivers subsequently withdrew 

seven of the reliefs sought, being paragraphs 6-12 of the reliefs stated in the 

summons.  

45.  The bringing of the recognition application followed a letter from the 

Receivers’ attorneys (Graham Thompson), to the attorneys that had appeared 

for the 1, 2 and 3rd defendants in the prior proceedings (Misick & Stanbrook), 

indicating the Receivers’ intention to recommence proceedings in this court 

for the same as in the suit that had been set aside by the Court of Appeal.  

46.  Further (in apparent compliance with the issue settled in the Court of Appeal 

judgment, being: the need for the Receivers to comply with paragraph 5(h) of 

the Receivership order), the said attorneys were invited by the Receivers’ 
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attorneys to recognise the Receivers’ right to bring such proceedings in the 

Supreme Court of the Turks and Caicos Islands against the present 

respondents. In response, while Misick & Stanbrook confirmed that they 

continued to be instructed by the said defendants, (now the 1, 2 and 3 

respondents), they however indicated that they were not authorised to accept 

service of any new proceedings. 

47.  The Receivers have brought this application seeking recognition of the 

Receivership Order and the powers thereunder, in the hope that a successful 

application will permit them to issue a writ of summons seeking the aforesaid 

reliefs against the respondents.  

THE APPLICANTS’ CASE: 

48.  It is the case of the Receivers, that the Recognition Summons must be granted 

because:  

(a) The test of “sufficient connection” between the party whose property is 

subject to the receivership, and the jurisdiction in which the foreign receiver 

was appointed, is met in this application; (SHI submitted to the jurisdiction of 

the English Court) 

(b) Recognition would not amount to improper enforcement of an English 

judgment, as Perry v Zissis is inapplicable to this application;  

(c) The interests of comity provide a strong presumption for the grant of 

recognition where the court has jurisdiction to do so; and that in the 

circumstances of this case, this court should exercise its discretion in the 

applicant’s favour, to grant recognition of the Receivership Order.   
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SUFFICIENT CONNECTION 

49. The applicants submit in their skeleton arguments, as reinforced by the oral 

arguments of Mr. Penny QC, that like the seminal judgment of Goulding J in 

Schemmer v Property Resources Ltd [1975] Ch 273 at 287, the test of 

“sufficient connection”, has been met in this case. This test, also set out in the 

authoritative work of Dicey, Morris & Collins on the Conflict of Laws (15th 

Ed.) at 30-131 was followed in Kilderkin v Player [1984] CILR 63 at 103-

104, where Carey JA set out the following questions, distilled from 

Schemmer’s case, as the test to be applied: 

1. Has the company in respect of whose assets the receiver and manager has 

been appointed been made a defendant in the action in the foreign court?  

2. Has the company in respect of whose assets the receiver and manager 

has been appointed been incorporated in the country which appointed the 

receiver and manager?  

3. Would the courts of the country of incorporation recognise a foreign 

appointed receiver?  

4.  Has the company carried on business in [the country of the foreign 

court] or is the seat of its central management and control located there? 

50.  The applicants contend that the circumstances in this matter meet the test, 

because: SHI was a defendant in the English proceedings in which the 

Receivers were appointed, that SHI submitted to the jurisdiction of the 

English Court and even brought a counterclaim seeking approximately US$8 

billion against DBAG; that SHI carried on business activities in England 

(through its Foreign exchange trading with DBAG), and lastly, that SHI is 

incorporated in this country: Turks and Caicos Islands. 
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THE PERRY V. ZISSIS ISSUE 

51.  The applicants submit that the case of Perry v. Zissis,6 which has been 

canvassed by the respondents as applicable to this case, is in fact, not. They 

submit that that was a case about the enforcement of a judgment by a foreign 

judgment creditor (seeking to enforce a foreign judgment by the appointment 

of an English Receiver), and not the recognition of foreign receivers by way 

of equitable execution which the present summons is about.  

52.  They contend, that their receivership by way of equitable execution could 

not, as a matter of authority, principle and policy, be said to amount to 

enforcement, the circumstance under which Perry v Zissis would be 

applicable.  

53.  As a matter of authority: they argue that there is no such, either in the 

textbooks or in case law for the proposition that receivership by way of 

equitable execution amounts to enforcement of a judgment, as urged by the 

respondents. In this regard, the applicants refer this court to a number of 

authoritative textbooks (Dicey. Morris and Collins; Lightman and Moss; Kerr 

& Hunter)7 to make their case that the position of the respondents is untenable 

and not supported by these authoritative works. Nor, they submit, is that 

position borne out by case law. On the contrary, case law, such as The 

Chamberlain v Miss Boots8, as well as the judgment of this court9, have 

considered Perry v. Zissis in their rejection of the argument made by the 

respondents.  

                                                           
6 [1977] 1 Lloyd’s Rep 607 
7 Dicey, Morris & Collins on the Conflict of Laws (15th Ed.), Lightman & Moss on The Law of Administrators and 
Receivers of Companies (6th Ed.), or Kerr & Hunter on Receivers and Administrators (20th Ed.) 
8 [1992] BHS J No.8 
9 Judgment of 18th January 2018 
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54. As a matter of principle: the Receivers contend the appointment of a receiver 

by equitable execution does not have a proprietary effect, and while it operates 

as an injunction restraining the judgment debtor from receiving any part of 

the property which it covers (if that property is not already in his possession), 

it does not vest the property in the receiver. Thus, while admittedly, the 

judgment creditor: DBAG (with a right to the judgment debt), will have to 

bring an action in this jurisdiction on the English foreign judgment to enforce 

it in this country, the Receivers are not so placed. They cannot enforce the 

judgment. The recognition they seek will only empower them to carry out the 

terms of the Receivership Order. They differentiate the nature of the interest 

and responsibilities of Receivers from that of the judgment creditor thus: that 

in their role of persons appointed for equitable execution, they aim (should 

they be granted recognition), to sue the present respondents in the name of 

SHI, for breach of fiduciary duty, as well as other claims in respect of the 

Reiten transfers.  Should they succeed in their claim, they would have to report 

to the English Court to seek directions regarding what should happen to the 

proceeds as per paragraph 2 of the Receivership Order.  

55. They submit that a suit such as they intend to bring could not be brought by 

the judgment creditor: DBAG. 

56. They support this line of argument by citing the English Court of Appeal case 

of Masri v Consolidated Contractors International10, where, Collins LJ 

relied on an exposition on the nature of receivership by way of equitable 

execution contained in Snell, Equity, 31st ed (2005),11 to arrive at the 

conclusion that a receivership order may be granted in England in respect of 

a foreign judgment. In this same regard, the applicants rely on the dicta of the 

                                                           
10 [2009] QB 450 
11 para 17–25 
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learned judges in, In re Shephard 12 to make their case that what they seek to 

achieve by way of equitable execution, is not to enforce the judgment.  

57. The applicants further refute the respondents’ other argument: that the 

requirements for post-judgment receivers in recognition applications are more 

stringent than those applicable to a pre-judgment; and that this requires a post 

judgment receiver, to first obtain a local judgment before seeking recognition. 

They argue in this regard, that the two could not practically be treated 

differently especially as a pre-judgment receivership that has been recognised 

by the local court, may be converted into a post-judgment receivership by way 

of equitable execution when a final order is handed down in the foreign court. 

Furthermore, that it would be impractical and expensive to require an action 

to be brought on the foreign judgment to enforce it in every local court before 

receivers by way of equitable execution could carry out their work. They 

assert this is because by the nature of their assignment, a receiver may have 

to follow assets held in multiple jurisdictions and sometimes through different 

companies and structures in circumstances in which it is not uncommon for 

allegations of dishonesty and fraud to be made.   

COMITY 

58.  Lastly, the applicants urge this court to grant this application in its discretion, 

by having regard to the principle of comity.  In this regard, they argue that the 

weight of authority indicates, that unless there are shown to be compelling 

reasons against recognition (which there are not in this case), the interests of 

comity should compel the grant of the application. As a matter of fact, this 

Receivership Order has already been recognised in Guernsey and in Norway, 

                                                           
12 1889) 43 Ch D 131 at 135, 137, and 138 
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and that is a matter that should weigh with this court in its consideration of 

the application. 

MERITS 

59. The applicants urge that there exists a serious issue to be tried between the 

parties regarding the Reiten transfers. They contend that there exists an 

arguable case grounded on facts that demonstrate that the second and third 

respondents, have, in breach of their fiduciary duty to SHI, a Turks and Caicos 

Islands company, used Sarek, another Turks and Caicos Islands company for 

an improper purpose.  

60.  That this important matter is what the Receivers intend to pursue once they 

are granted recognition, must they say, weigh with the court in the exercise of 

its discretion.  

THE SECOND AND THIRD RESPONDENTS’ RESPONSE 

61. At the hearing of the Recognition Summons, the parties agreed that both 

applications be heard in one sitting. Many of the arguments canvassed by both 

parties overlap and are so reproduced.  

62. The second and third respondents have presented arguments in challenge of 

the present application for recognition, (not for themselves, as they challenge 

jurisdiction) but on behalf of the first respondent which has been duly served 

with the application.  

63. They have also by their own summons, challenged the jurisdiction of this 

court in the issuance of the service out order. They contend that the said order 

obtained ex parte was improperly procured for a number of reasons.  

64.   In both situations: the respondents contend that the present Recognition 

Summons ought not to be granted recognition for these reasons:  
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1. The judgment creditor (DBAG) has failed to bring an action on the English 

Judgment in the TCI against SHI to obtain a local judgment in line with the 

Perry v. Zissis principle; (The Perry v Zissis Issue) 

2. The  Receivers’ conduct in the 2017 Proceedings and the Receivers’ failure 

to obtain directions from their supervisory court sanctioning the 

commencement of yet further proceedings in the circumstances; (The 

Directions Issue) 

3. It is an abuse to pursue a second set of proceedings without payment of the 

costs of the first proceedings and none of the costs of the 2017 Proceedings 

(including the costs of the Stay Application) have been paid (nor has an 

appropriate amount estimated by the court been paid into court or otherwise 

secured to the satisfaction of the receiving parties). (The Abuse Issue) 

Further, with regard to the Set Aside Application: 

4. That there has been a substantial breach of the Receivers’ duty of full 

and frank disclosure on the ex parte application for the service out order. (The 

Full and Frank Issue). 

65.  Expanding on the said matters, the respondents recount that not only did the 

Receivers, attempt, improperly to bring suit against the respondents in 2017, 

but they also improperly secured a service out order. Both, they assert, were 

in breach of the Receivers’ duty of full and frank disclosure, the impropriety 

more so when they attempted a redo by bringing an ill-fated application for 

retrospective recognition. The respondents, unhappy with the decision of this 

court procured by the Receivers in the 2017 proceedings, sought to have same 

set aside upon the grounds that: the Receivers had brought the proceedings 

ultra vires the Receivership Order, being only authorised to bring proceedings 

in a foreign jurisdiction if they complied with the restrictions contained in 

paragraph 5(h) of the Receivership Order.  
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66. The said challenge was made regarding the following matters: 

a. that the court should not recognise the Receivers as the judgment 

creditor (DBAG), had not first brought an action in this jurisdiction on the 

English judgment: the principle enunciated in Perry v Zissis (supra).   

b. that the Receivers’ conduct had fallen short of the standards required of 

officers of the English Court that had appointed them.  

c. that they had failed to comply with their duty of full and frank 

disclosure at the ex parte hearing of their application to serve the proceedings 

out of the jurisdiction on the second and third defendant in that suit (the second 

and third respondents in this application).  

67.  Per the respondents, they appealed against the decision of this court (coram: 

Ramsay-Hale CJ) which dismissed their challenges (although it also declined 

to make any determination on the Receiver’s belated recognition application).  

The Court of Appeal allowed the appeal, and set aside the entire proceedings 

before the court a quo, and awarded costs against the Receivers personally.  

An attempt by the Receivers to stay execution of the judgment resulted in a 

dismissal and a further award of costs against them. 

68.  It is the assertion of the respondents that the Receivers have behaved badly 

in that they have failed to pay the costs awarded against them personally by 

the Court of Appeal following the dismissal of the proceedings they had 

commenced at the Supreme Court in their entirety, and also the further costs 

awarded against them for bringing the unsuccessful application for a stay of 

execution.  

69. The respondents contend that the Receivers’ argument that the costs remain 

unpaid because they are yet to be taxed is untenable, because they ought to 

have waited for the court to finish the taxation in proceedings which were 
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scheduled to take place, (so they could fulfil their duty), before bringing fresh 

proceedings in this country for recognition. 

70. The respondents aver that the Receivers have compounded their “bad 

behaviour” by failing to bring to the attention of the English Court (their 

appointing court), their conduct in the courts of Turks and Caicos Islands 

(which has received censure from the Court of Appeal). The said conduct, 

being, the matter of their derailed suit, instituted in breach of the Receivership 

Order. The respondents accuse the Receivers of failing to seek that appointing 

court’s directions on the way forward following the debacle on the Turks and 

Caicos Islands courts.  

71.  According to the respondents, the seriousness of this lapse, lies in that fact 

that it has kept information from the court that made the appointment, and has 

deprived it of the opportunity to consider what sanction should be imposed 

upon the Receivers, including whether or not they should continue in office 

or be permitted to restart litigation when the costs awarded against them 

remains unpaid.  

72. On the merits of the case, the respondents contend that whilst the clear purpose 

of the receivership (and of the applicants’ proposed proceedings) is to effect 

equitable execution of the DBAG’s judgment, the judgment creditor DBAG 

has not first brought an action upon the English judgment in this court as 

propounded in Perry v Zissis (supra).   

73. They contend that this application is in the circumstance, “part of an 

impermissible attempt to obtain direct enforcement in the TCI Courts of the 

English Judgment”.    

74. The said merits arguments, and also matters urged in respect of the 

respondents’ own application are the following:  
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THE PERRY V ZISSIS ISSUE: 

75.  The respondents submit that because the Civil Procedure Rules 2000 makes 

no provision for the recognition of foreign receivers, the question of 

recognition in this jurisdiction must be guided by the common law from first 

principles which they posit, differentiate the considerations guiding the grant 

of recognition to a foreign receiver, appointed pre-judgment as an interim 

preservation measure, from a foreign post-judgment receiver. The difference 

in treatment it is submitted, is because unlike the former, a foreign post-

judgment receiver is appointed for the purposes of enabling execution of the 

foreign judgment.  

76. Arguing on the said premise, the respondents contend that a post-judgment 

receivership is effectively the enforcement of a judgment debt. Thus, they 

urge this court to hold that upon the application of the principle in Perry v 

Zissis (supra) which precludes enforcement of a foreign judgment without 

first bringing a claim to enforce the judgment in the local court, the receivers 

herein, like the judgment creditor, cannot enforce the judgment without the 

judgment creditor first domesticating the judgment.  

77. The respondents explain that the rationale for requiring the domestication of 

a foreign judgment before enforcement in a jurisdiction, include: that the local 

courts must be afforded the opportunity to scrutinise the judgment and 

determine whether it meets the tests for enforceability and furthermore, that 

the appointment of local receivers place them under the supervision of the 

local court as they discharge their duty of bringing proceedings in the local 

jurisdiction for the enforcement of the judgment debt.  

78. Refuting the Receivers’ argument that their appointment being by way of 

equitable execution (and not legal enforcement), does not, in the 
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circumstance,  fall under the Perry v. Zissis principle, the respondents assert 

that the applicants in fact built their case on the fact that they were pursuing 

enforcement of the judgment debt. 

79. In this vein, they assert that at various times in the 2017 proceedings, the 

Receivers themselves allegedly acknowledged that they were appointed to 

enforce DBAG’s judgment. The respondents pointed to examples of such 

“admissions” in: 

1. The affidavit of Mr. Shane Crooks in which he deposed that the 

Receivership Order was made to enable the judgment creditor execute the 

judgment because of the judgment creditor’s position that the Receivership 

Interests should be considered as assets of SHI in equity, and suitable for 

equitable enforcement. 

2. The 2017 writ of the applicants in which they stated that the Receivers 

were appointed “so as to enable DBAG to enforce by way of equitable 

execution against the Receivership”;  

80.  The respondents further argue that it is manifest, from the ex parte order 

granted by this court coram: Ramsay-Hale CJ, that the courts in this 

jurisdiction also recognise that equitable execution is to achieve enforcement 

of the judgment. In the said judgment, the learned judge held that the 

receivers’ appointment was made in “…an attempt to enforce the [English] 

judgment”. The Court of Appeal, also held thus: “[a]s part of its effort to 

enforce the Judgment Sum against SHI, [the Bank] applied for and obtained 

an order in the English commercial court on 17 February 2017 for the 

appointment of joint Receivers of SHI in England...”    

81.  It is thus the submission of the respondents, that in holding otherwise, this 

court wrongly relied on passages in Masri v Consolidated Contractors 
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International13, although the said case was about whether the English court 

will make a receivership order over foreign assets, not the application for 

recognition which is before this court.   

82. The respondents contend that the said case mischaracterised the nature of an 

equitable enforcement for what matters is whether it is a means of obtaining 

payment of a judgment debt, which it is. To persuade, they rely on what was 

said in Bourne v Colodense Ltd14:  regarding receivership by way of equitable 

execution, that it is “a form of equitable relief to enforce payment of a 

judgment debt which the court may grant in the special circumstances of a 

particular case if . . . the recovery of the judgment debt by the more usual 

processes of execution or attachment of debts is not practicable”; and also in  

Behbehani v Behbehani15, where the English Court of Appeal held that a 

post-judgment receivership is a means of enforcement.   

83.  The respondents urge this court as at present constituted, to reject the findings 

of Ramsay-Hale CJ as her decision was overturned by the TCI Court of 

Appeal (albeit on other grounds). They assert that in all probability, if the 

Court of Appeal had dealt with the point, it would, have overturned the court 

a quo’s decision on the Perry v Zissis issue in addition to finding that they had 

acted ultra vires the Recognition Order. 

84. Thus, they urge this court not to recognise the Receivers, as to do so would 

permit the judgment creditor (DBAG), to enforce a foreign judgment without 

first obtaining a local judgment, a course which they allege, is dictated by the 

judgment creditor’s unwillingness to pay court fees which may be in the 

region of US$486,877. 

                                                           
13 (UK) Ltd (No.2) [2008] EWCA Civ 303 
14 [1985] ICR 291 at 302 
15 [2019] EWCA Civ 2301 
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THE DIRECTIONS ISSUE 

85. The respondents also submit, citing Davies v Clough16that receivers who are 

appointed by court order are officers of the appointing court, and are therefore 

subject to its supervisory jurisdiction, answerable to it for the carrying out of 

its orders, and for the discharge of their functions, and are under a duty to 

uphold high equitable standards. They therefore have an obligation not to act 

dishonourably or unfairly.  

86. The respondents contend that the Receivers herein have failed in their duty to 

seek directions from the appointing court which is a supervising court in the 

face of the consequences of their “misconduct” in bringing the 2017 

proceedings in breach of the Receivership Order (a matter that has received 

censure by the TCI Court of Appeal), followed by a further dismissal of their 

application for a stay of execution.  

This lapse, the respondents contend, has deprived the appointing court of the 

opportunity to decide what sanctions to impose or even if the Receivers should 

continue in their office. 

THE FULL AND FRANK ISSUE 

87. The respondents aver that in making the ex parte application, the Receivers 

failed to discharge their duty of full and frank disclosure by failing to draw 

attention to the limitations upon their authority. They also allegedly relied in 

argument on findings of the English Court although they knew that their 

admissibility of which was under challenge at the Court of Appeal.  

 

                                                           
16  (1837) 59 ER 105 at 106-7, 
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THE ABUSE ISSUE 

88. The respondents have also deprecated the conduct of the Receivers in starting 

new proceedings without paying, or properly providing for the costs of the 

proceedings their 2017 proceedings awarded by the Court of Appeal and the 

further costs in respect of their unsuccessful application to stay execution of 

the costs.  

The respondents assert that in the circumstance in which the Receivers have 

failed to pay the said costs, it is abusive for them to proceed with further 

proceedings for the same (or substantially the same), relief without first 

paying the costs of the first claim.  The said conduct is against the settled 

principle of law that addresses the potential abuse to the respondents who will 

be put to the expense of fresh proceedings when the costs of the previous 

proceedings remain unpaid, see: Wahab v Khan17. 

89. The respondents argue further, that it does not lie in the mouths of the 

Receivers to allege that they have not paid the costs because they are yet to be 

ascertained upon taxed.  

90. They contend that the Court of Appeal dealt with that matter raised by the 

Receivers before them and made a pronouncement on it, pointed the way: that 

before beginning further proceedings, “if the costs are not taxed so that they 

have not yet been ascertained, then before proceeding with the second 

identical action an amount estimated by the court should be paid into court or 

otherwise secured to the satisfaction of the plaintiff”. 

91. Thus, the Receivers who were aware that taxation was scheduled to be done 

when they brought the present application, should have paid monies into court 

or secured such sum as would be to the satisfaction of the respondents, which 

                                                           
17 [2011] EWHC 908 (Ch) 
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they have not done. In this regard, the respondents assert that the Receivers 

who were aware, even without taxation, that the respondents’ costs was in the 

region of $875,000, ought not to have done what they have purported to do in 

respect  of the costs to be ascertained: the placement of a paltry $300,000 in 

escrow to meet such costs after taxation.   

THE RESPONDENTS’ APPLICATION 

EXTENSION OF TIME 

92. As aforesaid, the second and third respondents seek to set aside the order to 

serve outside the jurisdiction granted to the applicants on their without notice 

application before this court coram: Ramsay-Hale CJ. 

93. As a preliminary issue - in response to a challenge by the applicants that the 

summons to set aside the service out order was brought out of time, the 

respondents who strongly contend that they are not out of time, have 

nevertheless, applied (should they be found to be out of time), for the 

following: 

“( l) An extension of time in which any application disputing jurisdiction in 

relation to the (New) Recognition Application was required to be made under 

RSC Ord. l 2, r.8( l ), such relief being granted under RSC Ord.3, r.5, Ord.2, 

r. l (2) and/or the inherent jurisdiction of the Court; 

(2) An order that, pursuant to RSC Ord.2, r. l (2):  

(a) the Second Defendant shall not be treated as having submitted to the 

jurisdiction under Ord. l 2, r.8(7) as a result of any failure to make an 

application disputing jurisdiction in relation to the (New) Recognition 

Application within the time specified by RSC Ord. l 2, r.8( l ); and/ or 
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(3) An order that the Second Affidavit (of Woodruffe) dated 18 October 2019 

shall stand as the Second Defendant's application disputing jurisdiction for 

the purposes of Ord. l2, r.8( l ), such relief being granted under Ord.2, r. l(2); 

Out of the abundance of caution: that the second defendant  

(4) … shall have leave to withdraw his Acknowledgement of Service dated 2 

September 2019 pursuant to RSC Ord.21, r. l (read with Ord. l 2, r.8(7)); 

(5) The Court shall extend time for filing and service of the Second 

Defendant's Acknowledgement of Service pursuant to RSC Ord.3, r.5 and/or 

Ord.2, r. l (2). 

94. The Receivers contend that the second and third respondents’ set aside 

summonses, filed on the 8th of November 2019 and 14th of November 

respectively, are not properly before the court, having been filed out of time. 

They allege that the second respondent’s application ought to have been 

brought by the 19 October 2019; and the third respondent’s by the 6 

November 2019. 

95. The respondents have, in preliminary extensive argument, submitted that they 

could not be out of time with their application to challenge jurisdiction when 

there is no time limit imposed for the contest of jurisdiction in respect of 

proceedings brought by originating summons.  

96. They argue that Order 12, r. 8(1)18 which reads: “A defendant who wishes to 

dispute the jurisdiction of the court in the proceedings by reason of any such 

irregularity… shall give notice of intention to defend the proceedings and 

shall, within the time limited for service of a defence, apply to the court for…” 

(the required relief), deals with disputes as to jurisdiction in relation to writs 

of summons. Thus, the date for the application is linked to the date for service 

                                                           
18 Rules of the Supreme Court 2000 (RSC),  
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of a defence, (within 14 days of acknowledgement of service of the writ and 

service of a statement of claim), and not a response to an originating 

summons.   

97. They further submit that in respect of an originating summons, Ord 28 r.1A19 

provides that affidavit evidence in response by a defendant must be served 

within 28 days of service of the plaintiff’s affidavit evidence. In any event, 

they contend,  since a defence could not be equated to an answering affidavit, 

the time limit for the service of a defence which would be applicable to an 

challenge of jurisdiction of a suit brought by a writ of summons, is 

inapplicable to this Recognition Summons  

98. While I disagree with the assertion of learned counsel for the respondents that 

there is no time limit to bring an application to challenge jurisdiction in an 

originating summons procedure, it is my view that in this matter, time has not 

begun to run against the respondents. They are therefore not out of time with 

their summons to set aside service on the second and third respondents.  

99. This is my reasoning: Order 12 r. 8(1) reads: “A defendant who wishes to 

dispute the jurisdiction of the court in the proceedings by reason of any such 

irregularity as is mentioned in rule 7 or on any other ground shall give notice 

of intention to defend the proceedings and shall, within the time limited for 

service of a defence, apply to the court for…” (certain orders that may be 

sought). 

100. Regarding the time limited for a defence, Ord 18 r. 2 provides that a defendant 

must, serve a defence within 14 days of the time limited for the 

acknowledgment of service, or the service of a statement of claim, whichever 

is the later. 

                                                           
19 Rules of the Supreme Court 2000 (RSC), 
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101. The combined effect of Order 12 r. 8(1) and Order 18 r. 2 is: that within 14 

days of acknowledgement of service or the service of a statement of claim on 

him - whichever is the later - a defendant may challenge the court’s 

jurisdiction in the proceedings begun by writ. 

102. Order 12 r. 9(3) makes the provisions of Order 12 for the most part, applicable 

to an originating summons. 

103. However, in Order 28 r. 1A. it is provided that “In any cause or matter begun 

by originating summons the plaintiff must, before the expiration of 14 days 

after the defendant has acknowledged service, file with the Registry the 

affidavit evidence on which he intends to rely”.  

The defendant then has 28 days after service on him of copies of the plaintiffs 

affidavit, to file and serve his own affidavit evidence under Order 28 r. 1A 

(3).  

104. Since there is no provision for challenging jurisdiction in an originating 

summons, the provisions of Order 12 r. 8(1) must, in line with Order 12 r. 9, 

apply with the necessary modification to an application to challenge 

jurisdiction in respect of an originating summons.  

Thus, contrary to the argument raised on behalf of the respondents, the 

combined effect of Order 12 r. 8(1) and Order 28 r. 1A(3) would set the time 

limit at 28 days after the defendant to an originating summons is served with 

an affidavit by the plaintiff.  

105. On that premise, the respondents herein would be required to bring this set 

aside application 28 days after being served with affidavit evidence. 

106. The respondents assert that they have received no affidavit evidence from the 

plaintiffs, yet the applicants allege that the time limit for bringing the set aside 

application by the second respondent was: 19 October 2019 for the third 

respondent, and 6 November 2019.  
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107. It is not clear how the calculation was done when there is no evidence that any 

affidavit evidence was served after service of the originating summons which 

the second respondent acknowledged on 2nd September 2019, and the third 

respondent acknowledged on 22nd October 2019. It seems to me that applying 

the provisions of Order 12 r. 8(1), Order 18 r. 2, and Order 28 r. 1A, time has 

not begun to run against the respondents who are yet to be served with 

affidavit evidence.  

108. The summons to challenge jurisdiction is therefore properly before the court, 

and there is no need for enlargement of time for the purpose. 

THE SET ASIDE APPLICATION 

109. The grounds for the application to set aside the service of this Recognition 

Summons on the second and third respondents are the following:   

1. That the merits threshold for the reliefs sought in the Recognition 

Summons has not been met; and 

2. The Service Order and Alternative Service Order should not have been 

made as a matter of the Court’s discretion. 

110. In arguing the said grounds, the respondents assert, that there is no merit in 

the application for recognition. The respondents’ arguments regarding the 

Perry v Zissis issue, the Directions Issue, the Abuse Issue and the Full and 

Frank issue, have been fully set out before now in this judgment.  Because the 

arguments in respect of both applications were along the same lines, they will 

be considered for both applications. 
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CONSIDERATION OF THE ARGUMENTS 

DISCRETION 

111. The grant of recognition is an exercise of discretion by this court. It is trite 

learning that discretion must be exercised judicially, on settled principles, 

having regard to relevant matters.  

112. Most instructive of this exercise is Martin J’s dictum on the nature of the 

exercise in Citibank Ltd v Linput Pty Ltd (in liquidation)20: ''… it is not 

enough to simply have a finding which satisfies a prerequisite to the exercise 

of the discretion. There is a discretion to be exercised and that must be done 

taking into account relevant matters only, the comparative weight or 

importance to be accorded to each of them and bearing in mind the object of 

the exercise of the power.'' 

113. Unlike many common law jurisdictions, there is no provision in the Civil 

Procedure Ordinance CAP 4.01 (or other legislation) regarding the 

enforcement of foreign judgments and related matters in this jurisdiction. 

114.  In this present case in which recognition is sought by Receivers appointed by 

a foreign court to follow certain funds, this court must be guided by the 

common law, and by case law as well as the exposition of learned authors in 

that regard.  

115. What are the matters that should exercise the court in such an application 

generally, and in this application in particular? A look at the issues for 

determination will guide in the consideration of the matters placed before the 

court.  

 

 

                                                           
20 (1991) 5 ACSR 361 at 366 
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THE ISSUES 

116. The sole issue to be determined in this application is whether or not the 

Receivers merit an order of recognition in this jurisdiction.  

Out of this issue arise sub-issues to be considered by this court as it exercises 

its discretion as to whether or not to grant the sought for recognition.  

These are:  

1. Whether or not sufficient connection has been established between the 

English Court and SHI;  

2. Whether or not Perry v. Zissis is applicable to this suit. If it is, the Receivers 

will have to step back and let the judgment creditor sue on the English 

judgment before proceeding; 

3. Whether or not the directions issue raised must shut the door to recognition; 

4. Whether or not the Full and Frank Issue should lead to the setting aside of 

the service out order. 

5. Whether or not the court must exercise its discretion in the Receivers’ 

favour to grant the application.  

117. To recapitulate the facts for coherence: the Receivers submit that they ought 

to be granted recognition because: their circumstances meet the test of 

“sufficient connection” between SHI and England where the Receivers 

received their appointment (the English Court); that recognising their 

appointment would not amount to improper enforcement of an English 

judgment, and the interests of comity argue for the grant of recognition.  

118. The respondents deny that recognition would not amount to improper 

enforcement as they contend that on the authority of Perry v Zissis, the English 

judgment must first be domesticated with a suit upon it by the judgment 

creditor DBAG. They further assert that in the exercise of the court’s 

discretion, it must have regard to the conduct of the Receivers in the whole 
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enterprise, starting from the debacle in 2017 when they brought suit before 

this Supreme Court, and secured a service out order, both of which were set 

aside by the Court of Appeal. They deprecate the Receivers’ failure to seek 

directions from their appointing court, and they strongly condemn the 

Receivers’ failure to pay the costs of the appeal, and subsequent costs order: 

a circumstance that (it is strongly contended), must bar them from proceeding 

with subsequent proceedings and the grant of this application for recognition. 

119. The parties are on common ground that this matter passes the sufficiency test. 

Learned counsel for the respondents has in fact conceded it.  

120. It will therefore serve very little useful purpose for me to argue out whether 

the test is met; I decline to do so. 

THE PERRY V ZISSIS ISSUE 

121. In Perry v Zissis (supra), the plaintiffs who had obtained judgment (both 

interlocutory and final from courts in California USA), sought the 

appointment in England, of a receiver for equitable execution.  

The trial judge’s dismissal of the case was appealed against. The English 

Court of Appeal held that for a foreign judgment debt to be enforced in 

England, the judgment creditor would have to sue upon the foreign judgment, 

before proceeding to enforce it.  

122. Memorable and compelling is the dictum of Roskill LJ21 by which he 

conveyed his disapproval of the intimation that a foreign judgment may be 

enforced in England when no local judgment had been secured upon that 

judgment: “If the plaintiffs’ argument be right, it would seem to follow 

logically that a party who had obtained a foreign award …could proceed to 

execution in this country under these rules without having converted that 

award into an English judgment. I venture to think that one has only to state 

that proposition for its impossibility to be manifest” 

                                                           
21 Perry v Zissis (supra) at 615 
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123. The said principle which has crystallised into settled law, has been central to 

the response of the respondents to this application.  

The respondents have made forceful arguments which I have set out before 

now. They argue that the Receivers must be denied recognition, for, to 

recognise them would mean that the judgment creditor would be allowed to 

execute its judgment without having converted it into a local judgment. They 

assert that there have been several acknowledgments by the Receivers, this 

court, and the Court of Appeal, that receivership by way of equitable 

execution is a form of enforcement. They insist that case law supports their 

position, for the English Court of Appeal in Behbehani v Behbehani has held 

that receivership is a form of enforcement. 

124. But it must be clarified, as it was in The Chamberlain v Miss Boots that Perry 

v. Zissis was not concerned with the recognition of a foreign receiver, but 

rather the application for the appointment of one in England, upon a judgment 

that had not been domesticated. To have allowed it would have been to use 

the English court’s “machinery for enforcement” for a judgment that the 

English Court had not been given the opportunity to scrutinise for validity or 

regularity.  

125. On the other hand, the appointment of a receiver by a foreign court, and the 

recognition of such appointment is not enforcement of a judgment although 

the appointment is by way of equitable execution. That there is a clear 

difference cannot be gainsaid, as it is governed by different rules.  

EQUITABLE EXECUTION VERSUS LEGAL ENFORCEMENT 

126. The learned authors in Dicey, Morris and Collins on The Conflict of Laws 

15th Ed. 1598 at 130-131 discuss the circumstances (quite different from the 

Perry v. Zissis requirement) in which a foreign receiver may be recognised. 
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They give four situations, as where: “… the foreign court had jurisdiction 

over the defendant whose property is made subject to the receivership”; “…if 

the defendant submitted to the jurisdiction of the court by whose order the 

appointment was made”; “… if that order would be recognised by the law of 

the place where the defendant company was incorporated”; “[where] an 

appointment  [is] made by a court in a country where the central management 

and control of the company is exercised, particularly, perhaps, if there is no 

likelihood of intervention from the courts of its place of incorporation”; ”…if 

the appointment is made by the court of the country where the company 

carries on business, particularly if that is the only country where business is 

carried on.” 

127. It seems to me that the respondents hold the erroneous view (which seems to 

be at the root of their arguments): that the tasks for which the receivers are 

appointed, constitute enforcement of the judgment of the English Court.  

128. The misapprehension caused by the use of that expression: ‘equitable 

execution’, and the fact that the appointment is made post judgment (when 

there is a judgment debt that must be enforced), is perhaps the reason for the 

misconception.  

129. But no matter how close the activities of receivers may be to persons actually 

enforcing a judgment, there is a clear difference: there is the clear distinction 

between the task of a receiver by way of equitable execution (such as the 

present Receivers are), and the task of enforcement which is the judgment 

creditor’s to explain the difference, I could not put it better than the pithy 

statement of Thorne J in The Chamberlain v Miss Boots at 23: “There is 

moreover a clear distinction between recognition of a foreign judgment and 

enforcement of it. While a court must recognise every judgment it enforces, it 

need not enforce ever judgment it recognises.” 
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130.  It seems to me that there is a step between the judgment debt and its 

enforcement in situations where legal realities may prevent legal execution. 

In that step or middle place between the judgment and its enforcement, 

receivers operate in their assigned task of equitable execution, to remove legal 

barriers to the enforcement of the judgement. Per Fry LJ - In Re Shephard22:   

“…the appointment of a receiver was not execution, but was equitable relief 

granted under circumstances which made it right that legal difficulties should 

be removed out of the creditor's way.” 

In that same case, Cotton LJ (at 135) attempted to untangle the intricacy, by 

shedding light on the difference:   

 “Confusion of ideas has arisen from the use of the term ‘equitable execution’. 

The expression tends to error. It has often been used by judges, and occurs in 

some orders, as a short expression indicating that the person who obtains the 

order gets the same benefit as he would have got from legal execution. But 

what he gets by the appointment of a receiver is not execution, but equitable 

relief, which is granted on the ground that there is no remedy by execution at 

law; it is a taking out of the way a hindrance which prevents execution at 

common law.” 

131. Thus, in a loose sense, Receivers are part of the enforcement machinery as 

they aid execution. They however do not enforce the judgment for the 

judgment creditor. The Receiver appointed by way of equitable execution has 

the unenviable task of gathering or collecting what may eventually be used in 

enforcement. Thus they have wide powers such as they were vested with in 

this case: to, in respect of the Receivership Interests “… collect, get in, take 

possession of and/or receive the sums receivable …towards the satisfaction of 

                                                           
22 (1889) 43 Ch D 131 at p 138 
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the sum of US$304,131,112, being the sum due as at 12 January 2017 under 

the judgment in these proceedings dated 8 November 2013 plus interest and 

costs due to the Claimant”.  

132. Like other receivers appointed by the court, receivers for equitable execution 

are appointed by the court and remain its officers, and they hold what they 

gather in custodia legis23 and account to the court. While they may be (as in 

the present instance) appointed upon the application of the judgement creditor 

to the court, they are not the agents of the judgment creditor, enforcing the 

judgment on his behalf; nor do they account to the judgment creditor. Their 

task, which is defined by the receivership order, is aimed at removing 

hindrances to execution that the judgement creditor may not be able to do. 

133. The relevant facts of this case, is that following an action brought in 2008 by 

DBAG against SHI, DBAG got judgment in 2013 against SHI. That judgment 

debt remains unsatisfied, although evidence of efforts made (and being made) 

by DBAG the judgment creditor to enforce the judgment debt have been 

placed before this court.  

134. The evidence is that SHI is a company that was engaged in a variety of 

ventures. In 2009, and again in 2011, while DBAG’s suit was pending against 

him, the second respondent, who was allegedly then the full owner of SHI, 

transferred certain interests SHI had in two private equity funds registered as 

limited partnerships in England and Wales but administered in Guernsey, 

namely, Reiten & Co. Capital Partners VI, LP ("Reiten VI"), and Reiten & 

Co. Capital Partners VII, LP ("Reiten VII"). The transfers were made to the 

first respondent Sarek Ltd, which like SHI, is incorporated in Turks and 

Caicos Islands.   

                                                           
23 Para. 2 of the Receivership Order 
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135. It is these interests (including those that may be traced from them) which on 

their face, do not legally belong to SHI any more, but which DBAG contends 

still belong to SHI in equity, that the Receivers were appointed to go after.  

136. Before Popplewell J, DBAG’s successful application for the appointment of 

the joint Receivers was anchored on its case that the said transfers were made 

in fraud of DBAG’s projected victory in the courts. 

137. The Receivers assert that should they be given recognition, they intend to 

bring suit against the present respondents as they did in the 2017 proceedings. 

They aim by the intended suit, to recover the value of the said Reiten interests 

which they allege were in fact sham, made in fraud of their potential creditor 

DBAG. They allege that in that circumstance, SHI continues to own them in 

equity, and they should be collected as part of the receivership order to aid in 

the enforcement of the judgment debt by the judgment creditor.  

138. That receivers are not engaged in the enforcement of a judgment per se, was 

made clear by Lawrence Collins LJ in Masri v Consolidated Contractors 

International (supra). In that case, the claimant obtained judgment in English 

proceedings for a sum of money representing a share of the interest the 

defendant companies (both incorporated in Lebanon although one was 

domiciled in Greece), held in an oil concession in the Yemen. Yet while both 

companies submitted to the jurisdiction of the English court by defending the 

proceedings, neither of them paid the judgment debt.  

The trial judge’s appointment of a receiver by way of equitable execution to 

receive the revenue due to one of the companies under the concession, was 

upheld by the Court of Appeal of England and Wales.  

139. Although the said case was not involved with recognition of a foreign 

appointed receiver, the reasoning of Lawrence Collins LJ is instructive.  
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The eminent judge, persuaded that an English court may grant a receivership 

order by way of equitable execution in relation to a foreign debt, discussed, 

the nature of an equitable execution as against a legal execution. I reproduce 

the dictum at length: “The starting point is the effect of the receivership order. 

Receivership by way of equitable execution is summarised in Snell, Equity, 

31st ed (2005), para 17–25:  “A judgment creditor normally obtains 

satisfaction of his judgment by execution at common law, using the writ of 

fieri facias, attachment of debts and, formerly, in the case of land, the writ of 

elegit. There were cases, however, where the creditor could not levy execution 

at law owing to the nature of the property, the principal case being where the 

property was merely equitable, such as an interest under a trust or an equity 

of redemption. Another example was a covenant of indemnity or other chose 

in action of which the debtor has the benefit, but which could not be reached 

by attachment. In order to meet this difficulty, the Court of Chancery evolved 

a process of execution by way of appointing a receiver of the equitable 

interest, and if necessary supplemented this by an injunction restraining the 

judgment debtor from disposing of his interest in the property. This process 

was not ‘execution’ in the ordinary sense of the word, but a form of equitable 

relief for cases where execution was not possible. The effect of such an 

appointment ‘is that it does not create a charge on the property, but that it 

operates as an injunction against the judgment debtor receiving the income’ 

or dealing with the property to the prejudice of the judgment 

creditor.”(emphasis added) 

140. I also place reliance on this exposition as it sheds light on the difference 

between legal execution (enforcement properly so called) and equitable 

execution which is described as “a form of equitable relief”, and reinforces 
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my opinion that the present Receivers while appointed to aid in gathering 

assets for execution, are not engaged in execution.  

141. The respondents have argued also that the present Receivers must be treated 

differently from pre-judgment receivers because they are involved in 

execution. For all the reasons I have given, I am not persuaded by that 

argument either, for it is anchored on the same erroneous premise that post-

judgment receivers are engaged in enforcement of a judgment. Collin J’s 

dictum in Masri24, is most insightful in this regard: “There is no reason to 

suppose that the position of receivers by way of equitable execution is any 

different. The authorities make it clear that, although there may be special 

conditions for the appointment of such a receiver, the receiver does not differ 

in kind from other court-appointed receivers. The expression “by way of 

equitable execution” refers to the purpose of the appointment, but does not 

turn it into a process of execution.” 

142. In my judgment, the argument that the Receivers are enforcing the English 

judgment is flawed, and must be discountenanced.  

143. In the circumstance, the otherwise pivotal decision in Perry v. Zissis (supra) 

is clearly inapplicable in the present case. To reiterate, there is no need for a 

local judgment to be brought on the English judgment before the Receivers 

can be recognised to carry out their defined tasks of: (regarding the 

Receivership Interests): collecting, getting in, taking possession of, and/or 

receiving the sums receivable.  

THE DIRECTIONS ISSUE 

144. The respondents assert that the neglect of the Receivers to seek directions 

from their appointing court on the way forward, is deserving of reprimand, 

                                                           
24 (No.2) (supra) at 69 
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and must be taken into account to refuse them recognition. They allege that 

the Receivers behaved very badly in the Turks and Caicos Islands courts in 

bringing the 2017 suit, which conduct has received censure from the Court of 

Appeal.  

145. They submit that the Receivers ought to have sought directions after the 

debacle, and especially as they have not paid the costs outstanding from the 

dismissal of their 2017 suit and the stay application brought before the Court 

of Appeal.  

They contend that the failure to seek such directions as officers of the court 

have deprived the appointing court of the opportunity to determine the 

appropriate sanctions, including whether or not the Receivers should continue 

in their appointment. 

146. There is no need at this point to recapitulate what happened in 2017 at length. 

In very few words: the Receivers, contrary to the stipulation in their 

Receivership Order, to seek recognition and or raise it at the first opportunity 

failed to do just that. They instituted an action against the present respondents, 

and went ahead to apply for service on some of the defendants out of the 

jurisdiction. In doing this they failed to inform the court that by paragraph 5h 

of their Receivership Order, they were among other things, to seek 

recognition. When the court refused the application of the out of jurisdiction 

defendants to challenge the court’s jurisdiction and to set aside service on 

them, the said defendants appealed to the Court of Appeal. The Court of 

Appeal which set aside the entire proceedings before this court, went ahead to 

hear other applications, one of which was a stay of execution form the 

applicants which they dismissed.  
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Of the conduct of the Receivers in bringing the suit, the Court of Appeal had 

some strong words for the Receivers, including that they had behaved with 

‘reckless abandon’ 

147. Should this court refuse them recognition for failing to bring these matters to 

the attention of their appointing court?  

That the Receivers appointed by the English court are officers of that court 

cannot be gainsaid. They are answerable to the court for the carrying out of 

its orders.  

Thus, paragraph 12 of the Receivership Order provided the following:  

“12. 'The Receivers shall, within 3 months of the date that this Order is served 

on the First Defendant in accordance with paragraphs 27 and 29 of this 

Order, submit to the Court, the Claimant's solicitors and the First Defendant, 

a report giving details of the nature and value of the money and/or assets 

received by them pursuant to this Order and the quantum of their fees, 

expenses and costs. Thereafter, the Receivers shall submit reports to the 

Court, the Claimant's solicitors and the First Defendant at quarterly intervals 

from the date of their First report or more frequently if the Receivers believe 

that it is necessary or appropriate to do so. 

This in my view, is the obligation that was placed upon the Receivers, an 

obligation they assert they have complied with. 

148. In my view, while the Receivers as other officers of the court were doubtless 

by the very nature of the appointment, under the supervision of the appointing 

court, and were expected to carry out their duties in accordance with high 

equitable as well as moral standards: see: Davies v. Clough25 (where a 
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solicitor in breach of his duty to his client was restrained from acting for 

another because of conflict), they were not, in the instant Receivership Order, 

mandated to seek directions from the appointing court whenever they 

encountered difficulties (whether or not of their own making).  Their duty was 

to proceed by due course of law to recover the Receivership Interests and to 

provide reports not only to the court, but to the parties regarding their progress 

in the task.   

149. However, regarding having to seek directions in the carrying out of their 

duties, what was contained in the Receivership Order, was for them to seek 

directions, not only from the appointing court, but from courts of England and 

Wales generally, to aid them in their task. I reproduce the relevant paragraphs: 

5j and 5k: 

5.” The Receivers shall have the power to take all such steps as may seem 

expedient to recover and preserve the Receivership Interests and the sums 

Receivable and in particular shall have the power to do the following… 

j. seek directions in the Courts of England and Wales to assist the Receivers 

in carrying out their functions under this Order; 

k. apply to the courts of England and Wales to extend or amend the powers 

conferred by this order where necessary to achieve the purposes of the 

Receivership” (my emphases). 

150. I do not for one moment, condone the conduct of the Receivers for which they 

have received their just deserts which is: being mulcted personally with the 

costs of the 2017 proceedings, as well as suffering delay and inconvenience 

in their assigned task.  

151. Their decision, (regrettable all round), to seek recognition in other 

jurisdictions but not in the Turks and Caicos Islands courts, before purporting 

to institute an action, was certainly ill-advised and not dictated by prudence 
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or backed by the legal reality. It has turned out to be costly; an unfortunate 

waste of time and resources, and richly deserved.  

152. There is no gainsaying that even without the express order to seek directions 

form the appointing court in such circumstance where there had been an 

obvious (but not insurmountable setback), seeking directions of the 

appointing court may not have been out of place.  

153. However, the decision not to do so, however, should not, in my view, cause 

the door to recognition to be shut in their faces, especially as by seeking 

recognition in order to bring their intended suit, they continue to operate 

within the power vested in them by paragraph 5 of the Receivership Order, to: 

“…take all such steps as may seem expedient to recover and preserve the 

Receivership Interests…” 

ABUSE ISSUE 

154. The Receivers’ ill-fated suit of 2017 resulted in costs being awarded against 

them at the Court of Appeal. The Receivers attempted to stay execution of the 

said costs, lost that application and had further costs awarded against them. 

They have paid none of them.  

155. The successful appellants also applied to have their costs paid on account, 

making a claim for the sum of US$300,000 to be paid to them. That 

application was also dismissed, and costs were awarded against them.  

156. These various costs were scheduled to be taxed. Before that could happen, the 

Receivers brought this application for recognition, and have, in arguing this 

application, informed the court that they have paid US$300,000 into an 

escrow account, held by their attorneys: Graham Thompson to abide the result 

of taxation.  

157. The respondents are rightly riled by this.  
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In the first place, our Court of Appeal was most emphatic in its rejection of 

the Receivers’ present argument: that once costs have not been taxed, they 

cannot be paid.  

In expressing their sentiments, they adopted the reasoning of Goulding J in 

Thames Investment and Securities Plc v. Benjamin and Others,26 that: 

“…before proceeding with the second identical action an amount as estimated 

by the court should be paid into court or otherwise secured to the satisfaction 

of the plaintiff…”  

158. This segues into the second matter which is: that the sum of US$300,000 

which the Receivers aver was dictated by the respondents’ application at the 

Court of Appeal for payment on account, is to their knowledge, far from 

adequate to meet their costs. 

159.  I say this because before Ramsay-Hale CJ after the events of the Court of 

Appeal, learned counsel for the Receivers acknowledged this. I reproduce an 

excerpt from that record: 

“…The next preamble is an undertaking by my clients that the sum of 

$300,000 presently held by Graham Thompson in respect of the Plaintiffs' 

costs liabilities in the action which has been struck out will be held in escrow 

pending further order of the Court of Appeal in those proceedings, or further 

order of this court. In a nutshell, as your Ladyship may know, what has 

happened is that because the proceedings are struck out in TCI/1 and we lost 

in the Court of Appeal, a costs order was made against my clients, in fact 

against SHI acting by the Receivers. The Appellants then applied for a 

payment on account of those costs and served a draft bill of costs amounting 

to sum $750,000 odd.” 

                                                           
26 [1984] 3 All ER 393 



47 
 

” $750,000. My Lady, for example in relation to counsel's costs, and I don't 

seek to say this for any, if you like, feeling hard done by in terms of what one 

is reimbursed for but counsel's fees alone in that bill of costs amount to around 

$275,000 for two hearings…” 

160. The question then is this: why would the Receivers (who are fixed with the 

knowledge of this matter that was brought to the attention of this court by 

learned counsel), now deposit into an escrow account, US$300,000 and insist 

that such was an adequate sum because the respondents had in a prior 

proceeding indicated their willingness to accept such payment on account?  

161. Why indeed would Receivers who are coming to this court to seek the exercise 

of its discretion fail to do what the Court of Appeal asked them to do, by 

offering to pay the paltry sum of US$300,000 not to the respondents, but to 

place same in an escrow account?  

162. The Receivers have not demonstrated in this court why the costs (such as they 

can gauge before proper ascertainment on taxation), have not been paid to the 

respondents. Neither have they made satisfactory arrangements for such costs. 

163. The Receivers aver that the reason for their decision to place money in an 

escrow account under the supervision of their attorneys, is because payment 

of monies into court in this jurisdiction, is not the most practical course to 

pursue at this time; this is allegedly from past experience of being faced with 

hindrances to retrieval.  

164. This alleged difficulty ceased to be a mere scandalous assertion against our 

courts when opposing counsel agreed that it was in fact the case with 

payments into court. I will therefore accept the explanation.  

165. What I do find unacceptable however, is the Receiver’s failure to provide 

adequately for costs, after the direction the Court of Appeal, in a sum 
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reflective of their knowledge of the costs which the respondents assert stood 

at $825,000 before further costs were awarded against the Receivers following 

their unsuccessful stay application.  As I have demonstrated, at some point 

(and this was before their doomed stay application), they were aware of a bill 

of costs for $750,000. Their behaviour is even more unfortunate as it was their 

decision not to wait for taxation to be concluded before bringing their 

application.  

166. It seems to me that the Receivers who are seeking the court’s exercise of 

discretion should have shown good faith by (if the escrow payment could not 

be helped), depositing a sum that was closer to what they knew the 

respondents had filed as their bill of costs.  

167. I am not persuaded that they have shown good faith, and I will go so far as to 

say, that should the costs remain unpaid before a suit is began by the Receivers 

against the respondents, it would amount to abuse.  

168. I am reinforced in my opinion by the dictum of Briggs J in Wahab v Khan27 

which I reproduce. The learned judge clearly set out what constitutes the abuse 

and the reason for it thus: “… the potential for abuse lies in the unfairness of 

putting the defendant to the expense of fresh proceedings while his costs of 

the previous proceedings remain unpaid …. It has been recognised since the 

mid-nineteenth century that the normal response of the court to such a case is 

to stay the second claim until the costs ordered in the first claim have been 

paid. The jurisdiction to stay is discretionary, and depends upon a 

consideration of all the circumstances: see per Moore-Bick LJ at paragraph 

46. In such a case the abuse lies not in bringing the second claim at all, but 

in doing so without first paying the defendants' costs of the first claim…” 

                                                           
27 [2011] EWHC 908 (Ch) at 19 
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DISCRETION 

169. In the exercise of my discretion whether or not to grant recognition in the light 

of all the matters that have been placed before me: I have had regard to the 

sufficient connection principle (which is not controverted); the Perry v. Zissis 

issue; and the Directions issue.  

170. I have also had to consider whether the Receivers have demonstrated that there 

is a serious issue to be tried between them and the respondents, for such a 

demonstration argues for the recognition of the Receivers, in that their claim 

is not frivolous, and has prospects of success, see:  AK Investment CJSC v 

Kyrgyz Mobil Tel Ltd and Others28.  

In respect of this, I have had regard to the evidence provided in support of the 

application, contained in the affidavits of Mr. Shane Crooks.  

171.  Regarding the evidence of Mr. Shane Crooks, the respondents contend that 

Mr Crooks’ affidavit contains findings and sentiments expressed by the judges 

in the English proceedings. They assert that it was for this reason that they 

challenged their introduction in the stay of execution proceedings before the 

Court of Appeal; the Receivers withdrew all such evidence following the 

challenge. They further contend that the very evidence under challenge was 

improperly placed before this court in the without notice application to serve 

out of the jurisdiction. 

172. This is an allegation I consider weighty enough to merit some investigation in 

my consideration of whether this recognition application meets the merits 

threshold.  

                                                           
28 [2011] UKPC 7, [2012] 1 All ER (Comm) 319 at 71 
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173. Having had regard to the said matters, I must say the following. It was 

definitely improper for the Receivers to place these matters before the court 

in their application to serve out of the jurisdiction.  

174. However, a reading of the court’s ruling reveals happily, that the learned Chief 

Justice, properly directed herself in her task by not relying on any of the said 

matters canvassed before her. She relied on the salient facts to find that there 

were legal and equitable issues that stood to be ventilated between the parties 

and that this jurisdiction was the appropriate forum to institute an action 

against all the defendants (respondents herein). Even so, I have had regard to 

the conduct in this exercise of discretion, and I am persuaded that improper 

though their conduct may have been, there are weightier matters of merit that 

argue for the grant of recognition. 

175.  I arrive at this conclusion having regard to all the matters placed before me, 

particularly, the issue of whether the Reiten Transfers were done in the 

ordinary course of business, or in fraud of creditors, specifically the judgment 

creditor at a time there was a suit between SHI and DBAG the judgment 

creditor. This, in my judgment, is a serious issue to be tried between the 

Receivers whose powers include the bringing of suit to realise the Reiten 

Transfers for the purpose of aiding execution of the judgment debt, and the 

respondents who are all related in various degrees to the transactions that 

divested SHI of the said interests.  

176. Moreover, that such assets should be used in the enforcement of DBAG’s 

judgment, is an arguable case the Receivers have against the respondents. 

177.  I am satisfied from the affidavit evidence on both sides (taking the Receivers’ 

with the necessary caution), that the merits of a suit to recover the Reiten 

Interests have been sufficiently demonstrated.  
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178. There is no doubt that without the grant of recognition, the Receivers will be 

unable to go after the assets which are the subject of the Receivership Order. 

Nor is there any controversy over the fact that two of the companies involved 

in the saga: SHI the judgment debtor, and Sarek Ltd which at this time, holds 

the Reiten Interests, are both domiciled in this jurisdiction. That circumstance 

certainly speaks for the grant of recognition to permit the said matters to be 

investigated by our courts.  

COMITY 

179. I have regard also to the interests of comity, and find that unless there exists 

circumstances that strongly argue against it, the interests of comity should 

sway me towards the grant of recognition. In this, the learned authors of 

Lightman & Moss, The Law of Administrators and Receivers of 

Companies29 provide some elucidation and guidance: “…when recognition of 

a receiver appointed by a foreign court is involved, the English court must 

satisfy itself that the foreign court was jurisdictionally competent to make the 

appointment according to the relevant principles of English private 

international law. Consequently, it becomes necessary to determine when 

English law will regard a foreign court as possessing such competence. Where 

such competence is established and there are no applicable general principles 

of conflict of laws precluding recognition, comity requires recognition to be 

afforded.” 

180. The parties are on common ground that the appointing court was a court of 

competent jurisdiction. 
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181. I also have regard to the uncontroverted fact that other countries involved in 

various aspects of this case: Guernsey and Norway, have recognised the 

Receivership Order.  

182. Yet, (as I have found), the failure of the Receivers to so far, make satisfactory 

arrangements for the payment of outstanding costs, raises the spectre of 

injustice should the Receivers be given recognition in such a circumstance.  

183. Achieving a just and equitable result in this application in the face of all the 

issues that have been ventilated in this court, is not to shut the door against 

the receivers who have otherwise amply demonstrated the merits of their 

intended suit.  

184. In order not to stem the course of justice, (but to ensure that the Receivers do 

equity), finding a workable remedy is my preference in this case in which 

recognition of the Receivership Order of the English Court and the powers of 

the Receivers thereunder, are sought.  

185. Regarding the application of the Receivers, brought by Recognition Summons 

I hold that the Receivers have made a case to be recognised on terms. At this 

point, it is my view that the Receivers must pay the outstanding costs before 

they can proceed with any suit. Regarding this I do not believe that it will be 

just and equitable for them to simply make arrangements for payment. That 

threshold has been crossed. 

 

THE SET ASIDE APPLICATION: 

186. With regard to the set aside application of the respondents, I will have regard 

to all the matters argued with regard to the merits threshold of the recognition 

application, and in addition, have regard to the “Full and Frank Issue”. 
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Full and Frank Issue: 

187. In Brink's-MAT Ltd v Elcombe30 Ralph Gibson LJ (speaking of an ex parte 

application for an injunction) recognized the dire consequences of the breach 

of the duty to do full and frank disclosure for an applicant in an ex parte 

application.  

He stated: “…In considering whether there has been relevant non-disclosure 

and what consequence the court should attach to any failure to comply with 

the duty to make full and frank disclosure, the principles relevant to the issues 

… include the following. (i) The duty of the applicant is to make 'a full and 

fair disclosure of all the material facts'… (ii) The material facts are those 

which it is material for the judge to know in dealing with the application as 

made; materiality is to be decided by the court and not by the assessment of 

the applicant or his legal advisers… (iii) The applicant must make proper 

inquiries before making the application…. (iv) The extent of the inquiries 

which will be held to be proper, and therefore necessary, must depend on all 

the circumstances of the case including (a) the nature of the case which the 

applicant is making when he makes the application, (b) the order for which 

application is made and the probable effect of the order on the defendant….  

and (c) the degree of legitimate urgency and the time available for the making 

of inquiries: see Bank Mellat v Nikpour [1985] FSR 87 at 92-93 per Slade LJ. 

(v) If material non-disclosure is established the court will be 'astute to ensure 

that a plaintiff who obtains ... an ex parte injunction without full disclosure is 

deprived of any advantage he may have derived by that breach of duty ... ' (vi) 

Whether the fact not disclosed is of sufficient materiality to justify or require 

immediate discharge of the order without examination of the merits depends 

                                                           
30  [1988] 3 All ER 188, [1988] 1 WLR 1350 at 1356, 
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on the importance of the fact to the issues which were to be decided by the 

judge on the application…” 

188. In their application, the second and third respondents are seeking to set aside 

the service out of the jurisdiction order made by this court, arguing that 

beyond their argument of their alleged failure to meet the merits threshold, the 

Receivers breached a duty of full and frank disclosure of pertinent matters, in 

their ex parte application that secured the order.  

189. They accuse the Receivers of lack of candour in that in the face of the breach 

of their Receivership Order (5h), the Receivers falsely told the court that there 

was “nothing in the procedural history of [the 2017 Proceedings] (that) 

suggests that recognition should be refused, quite the reverse”.  

190. The respondents also, as aforesaid, accuse the Receivers of covertly 

introducing inadmissible evidence of findings of the English Court (which 

they knew was under challenge) as they sought to establish a merits threshold 

for the service out order. The said evidence was allegedly relied on heavily by 

the court which had been kept in deliberate ignorance of the matter of 

challenge, in its ruling. 

DISCRETION 

191. In the end, the grant of an application to serve out of the jurisdiction is an 

exercise of judicial discretion which must be done in accordance with relevant 

matters.  

192.  The questions that arise with respect to the grant of the service out order, are:  

1. Whether or not the court had regard to relevant matters in granting same, 

that the merits threshold was met. 

2. Whether or not the conduct of the Receivers should lead to a discharge of 

the order even if the application would otherwise have had merit. 
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193. In AK Investment CJSC v Kyrgyz Mobil Tel Ltd and Others31, Collins LJ set 

out the three principal requirements for service out of the jurisdiction:  

That the plaintiff (claimant) must satisfy the court that, in relation to the 

foreign defendant to be served with the proceedings, there is a serious issue to 

be tried on the merits of the claim, that is, a substantial question of fact or law 

or both. This would ensure that there was “a real, as opposed to a fanciful, 

prospect of success” on the claim;  

That the claimant must show a good arguable case that the claim against the 

foreign defendant falls within one or more of the classes of case for which 

leave to serve out of the jurisdiction may be given (good arguable case), 

meaning that the claimant has a much better argument than the foreign 

defendant. Where a question of law arises in connection with a dispute about 

service out of the jurisdiction and that question of law goes to the existence of 

the jurisdiction then the court will normally decide the question of law, as 

opposed to seeing whether there is a good arguable case on that issue of law; 

that in all the circumstances the jurisdiction (England, in that case), is clearly 

or distinctly the appropriate forum. 

194. I have noted that no arguments have been proffered by the respondents in 

relation to the substance of the case: the reason why the order should not have 

been granted upon the substance of their case, save the issues of conduct 

complained of. Even the merits threshold argument did not discuss to any 

appreciable degree, the prospects of the case the Receivers have set out against 

the respondents.  

                                                           
31 (supra) at 71 
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195. I have had regard to the ruling of this court, coram: Ramsay-Hale CJ, and I 

am satisfied that she took into consideration relevant matters in coming to her 

conclusion that the respondents should be served out of the jurisdiction.  

196. I have also had regard to the issue of full and frank disclosure which the 

respondents urge on this court as the reason to discharge the service out order.  

I recognise, that the full and frank issue is one that cannot be treated lightly. I 

am mindful of its implications and consequences, foremost of which is that an 

applicant who fails to comply with the duty to make full and frank disclosure 

may be deprived of the benefits of the order without consideration of the 

merits, including a discharge of the order obtained.  

197. Even so, it is important to note, that the court retains its discretion on charting 

the way forward: whether to maintain the order or to set it aside.  

198. In deciding how that discretion should be exercised, the court must have 

regard to all the circumstances of the case, including the degree and extent of 

the culpability with regard to the non-disclosure. In this I  am guided by the 

dictum of Rix LJ in Knauf UK GmbH v British Gypsum Ltd32:“…there is a 

“golden rule” that an applicant for a relief without notice must disclose to the 

court all matters relevant to the exercise of the court’s discretion; that failure 

to observe this rule entitles the court to discharge the order obtained even if 

the circumstances would justify the grant of such relief; that a due sense of 

proportion must be maintained between the desiderata of marking the court’s 

displeasure at the non disclosure and doing justice between the litigants; that 

for these purposes, the degree of any culpability by the applicant or of any 

prejudice on the part of the respondent are relevant to the reviewing court’s 

discretion…”. 

                                                           
32 Ltd [2001] EWCA Civ 1570, [2002] 2 All ER 525: 
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199. In keeping with that due sense of proportion, while I have regard to the 

improper conduct of the applicants in a number of matters already discussed 

at length, I also consider relevant matters regarding whether or not the service 

out order must be set aside. In this exercise, I have not found any reason why 

the said lapse (failing to inform the court in 2017 of the limitation on their 

power to bring proceedings) for which the Receivers have been justly 

punished, must outweigh the merits of the case the Receivers made before the 

learned judge.  

200. With regard to the use of “inadmissible evidence”, while the learning is trite 

that the Receivers ought not to have relied on any such in their application, 

there is no indication that the learned judge relied on any such evidence to 

arrive at her decision. In Ramsay-Hale CJ’s ex tempore ruling by which she 

granted leave for service out of the jurisdiction,33 she held that the Receivers 

had an arguable case. Without setting out at length the arguments made by 

Mr. Penny QC in the application, she stated that she had directed herself on 

the matters raised in both the skeleton and oral arguments of learned counsel, 

to arrive at the conclusion that a case had been made for service out of the 

jurisdiction. These matters, upon which the oral arguments were based, were 

in the transcript34 of the day’s proceedings, said to be contained in the fourth 

affidavit of Shane Michael Crooks deposed to in support of the Receivers’ 

case.  

201. Because the brevity of the court’s ruling does not permit us to know which 

particular matters she relied on (contrary to the assertion of the respondents 

that she relied heavily on evidence under challenge for admissibility), I have 

chosen in this exercise of discretion, to examine the case presented by the 

                                                           
33 Digital Transcript of proceedings produced by Marten Walsh Cherer Ltd. 
34 Ibid. 
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Receivers, to determine whether the order is devoid of merit and ought to be 

set aside for that reason.  

202. In this enterprise, I have found, that even without the impugned evidence, the 

Receivers made out the merits of their case for recognition for the purpose of 

carrying out their assigned task. This task they said, was to bring suit against 

the respondents for inter alia, breach of fiduciary duty to SHI. Regarding this: 

a. They demonstrated the existence of a serious issue to be tried between 

the Receivers and the respondents. They established that this case seeks an 

answer to the question as to whether the Reiten Interests remain the assets of 

SHI in equity; and whether a constructive trust may be presumed in respect of 

the transfers to Sarek.  

b. They presented a good arguable case against the respondents;  

c. They demonstrated that this jurisdiction (Turks and Caicos Islands) is 

the proper forum for the hearing of the summons cannot be denied, as Sarek, 

Otto to which the interests were once transferred in the series of transactions 

and SHI are all Turks and Caicos Islands incorporated companies.  

d. That in reliance of Order 11 r. 1 (c) and (v) they demonstrated that the 

second and third respondents who are non-resident were proper parties to the 

summons as they were necessary persons and in the category of “director, 

officer or member” in relation SHI, Sarek, and Otto, for they are or were 

sometime in the said positions. 

203. While the application to serve out of the jurisdiction was in respect of the 

Recognition Summons and not the intended suit, it is my view that the merits 

of the intended suit could not be divorced from the showing the applicants 

were required to make - the Collins LJ in AK Investment CJSC35 test. 

                                                           
35 (supra) 
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204. I am therefore satisfied, from a reading of Ramsay-Hale CJ’s ruling and from 

my own examination of the matters placed before the court, that the applicants 

did meet the merits threshold in an application for service out of the 

jurisdiction. On the other hand, I am far from persuaded that the issues 

canvassed in this set aside application, should be permitted to override the 

merits of the Receivers’ case, so forcefully demonstrated. 

DECISION 

205. For these reasons, I am not inclined to set aside the service out order of this 

court of: 18th July 2019. 

I have already indicated that the application for Recognition Summons 

succeeds upon terms. 

ORDERS   

206. Accordingly, I make the following orders: 

1.  The reliefs sought by the applicants on the Recognition Summons filed 

on 12th October 2018, are hereby granted subject to the following condition: 

That they abide the result of the taxation, and pay the full costs found to be 

due, before they can bring any further proceedings in this jurisdiction. 

2. The application to set aside the order of this court for the service out of 

the jurisdiction the Recognition Summons dated 18th July 2019, is dismissed. 

3. Costs announced for the applicants, subject to review. 

 

Sgd. 

  M.M. AGYEMANG 

CHIEF JUSTICE 


