
1 
 

 
IN THE SUPREME COURT OF THE TURKS AND CAICOS ISLANDS 

 

CL 138/2019 

 

BETWEEN: 

 

1. CHARLENE MARIA JONES 

2. SHARELL ALI McINTOSH 

PLAINTIFFS 

AND  

 

THE ESTATE OF HAZEL JANE McINTOSH 

DEFENDANT 

 

CORAM:  AGYEMANG CJ 

 

 

 

MR GEORGE MISSICK FOR THE PLAINTIFFS 

MRS NYASHA HATMIN FOR THE DEFENDANT 

 

 

 

HANDED DOWN ON 23 SEPTEMBER 2020 
 

  

SupremeCourt 2
Supreme Court Seal



2 
 

 

RULING 

 

 

1. This is a ruling in respect of an application brought by the defendant herein for 

the court to order the plaintiffs to provide security for costs in the sum of 

$12,000 up to the stage of discovery and inspection of documents in this suit.  

Background Facts 

2. The suit has been brought by two persons who claim to be beneficiaries of the 

estate of Theophilus Jeremiah McIntosh (deceased), being the daughters of Jane 

Hopeful-White, a surviving issue of the said deceased gentleman. It is their case 

that Theophilus Jeremiah McIntosh in his lifetime, purchased eighty-seven (87) 

acres of raw land known as registered titled No.61201/3, Patience Point Cay, 

East Cays, Providenciales, Turks and Caicos Islands. The plaintiffs allege that 

although the said property is registered as the property of Ephraim McIntosh 

and his wife Hazel Jane McIntosh (both deceased) thus forming part of the 

latter’s estate, the said Theophilus Jeremiah McIntosh died possessed of it. This 

is because they challenge the legality of the land’s acquisition by Ephraim 

McIntosh, and later, by himself jointly with Hazel Jane McIntosh on the ground 

that it was procured by fraud.  

3. The plaintiffs have, upon the death of Hazel Jane McIntosh brought the instant 

suit to have the said property declared part of the estate of their grandfather 

Theophilus Jeremiah McIntosh and held in trust for the beneficiaries of his 

estate by the defendant estate. 
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The Application 

4. The application for security for costs which is brought by summons pursuant to 

Order 23 r. 1 (1)(a), is supported by a nine-paragraph affidavit sworn to by 

Virginia McIntosh. The said deponent describes herself as one of two daughters 

of the deceased Hazel Jane McIntosh, and one of the representatives of her 

estate, appointed by the court to defend this suit. She deposes to the following 

matters in support of the application: that the plaintiffs (as their indorsed 

address reveals), live not within the jurisdiction of this court, but in The 

Bahamas, and furthermore, have no assets within the jurisdiction.  

5. The application is opposed, although the plaintiffs/respondents did not file any 

affidavit in opposition to the matters stated in the affidavit of the defendants’ 

representative. 

Applicant’s Arguments 

6. In skeleton arguments filed on behalf of the defendant/applicant, as buttressed 

by oral arguments, Ms. Hatmin, learned counsel for the defendant submits that 

while the grant of an application for security for costs is a discretionary one, the 

court is bound to exercise its discretion on judicial principles. In this regard, she 

argues, relying on the seminal dictum of Sir Nicolas Browne-Wilkinson in 

Porzelack KG v Porzelack (UK) Ltd [1987] 1 WLR 420; 1 All ER 1074, that it 

is of paramount importance that there be enough money to satisfy a judgment 

for costs should the plaintiff’s suit be unsuccessful. It is her argument in this 

regard, that the plaintiffs are not resident in the jurisdiction, have no known 

assets in the jurisdiction, and have brought a suit that has no chance of success.   

In respect of this last argument, learned counsel for the applicants has raised the 

matter of the standing of the plaintiffs to bring the said suit. She submits that 

the plaintiffs’ suit seeks the inclusion of the property in dispute in an estate of 
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which they are not beneficiaries in accordance with the rules of inheritance 

under the Intestacy Ordinance Cap 11.01. Having regard to the said Ordinance, 

she contends, that the present plaintiffs are not children, but rather 

grandchildren of the patriarch in whose estate they seek a share, and in respect 

of which they have sued the defendant’s estate, although their mother, the 

proper person in the line of inheritance who has both the capacity and the 

standing to maintain an action in respect of the estate is still alive.  

7. Learned counsel also contends that the suit is frivolous, and is in fact vexatious 

to the defendant who is embroiled in another suit in respect of the very estate 

with the plaintiffs.  

8. She submits that having regard to all the circumstances, it will be just for the 

court to exercise its discretion in the favour of the defendant applicant to require 

security for costs.  

Respondents’ Arguments 

9. In his response, learned counsel for the plaintiffs contends that this is not a 

proper case for such an order and urges the court to dismiss the application with 

costs.  

10. In his submission, the plaintiffs have an arguable case as beneficiaries of the 

estate of their grandfather Theophilus Jeremiah McIntosh (deceased) which by 

alleged fraudulent means, was deprived of the eighty-seven acres of raw land 

now being held by the estate of Hazel Jane McIntosh. He asserts that the suit 

which seeks a declaration that the land be held as trust property for their benefit, 

has a good chance of success. 

11. He contends that there is no evidence that the plaintiffs would contest of an 

order in The Bahamas where they reside; nor, has any evidence been provided 

to demonstrate that the defendant would have any difficulty enforcing any costs 
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judgment against the plaintiffs, should the claim not be made out. Lastly he 

urges the court not to stifle the claim of the plaintiffs with an order for security 

for costs only because they reside outside the jurisdiction and have no assets in 

the TCI.  

Sole Issue 

12. The sole issue raised in this application is whether or not from the facts, this is 

a proper case for the exercise of the court’s discretion in the applicant’s favour. 

Consideration Of Pertinent Matters 

13. Having read the affidavit of the defendant filed in support of the application and 

having heard both counsel, it is my view that there has been no demonstration 

of a sufficient basis for the making of an order for security for costs. I say so 

for the reasons following: 

14. The learning is trite, that for the court to exercise its discretion to make an order 

for security for costs, although Order 23 r. 1(1) (a ) RSC appears to make the 

non-residency of the plaintiff the main matter to be considered in an application 

for security for costs, it is not so. In Eatmon and Others. v Hallmark Bank and 

Trust Ltd and Others. No. 1 CL 154/08; decided on 1 May, 2009 (Unreported), 

it was stated that the non-residency requirement was ‘simply a precondition for 

making the order’.  

15. Thus, in the performance of its task, the court must satisfy itself that there exist 

other circumstances which taken together with the fact of non residence, make 

it more probable than not, that the defendant will be left with unsatisfied costs 

should the plaintiff’s case not be made out. This is manifest from the wording 

of Order 23 r. 1(a)(a) of the Civil Procedure Rules 2000 (CPR) which reads: 
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“1. (I) Where, on the application of a defendant to an action or other 

proceeding in the Supreme Court, it appears to the Court- 

( a) that the plaintiff is ordinarily resident out of the jurisdiction… 

then if, having regard to all circumstances of the case, the Court thinks it just 

to do so, it may order the plaintiff to give such security for the defendant's costs 

of the action or other proceeding as it thinks just.”(emphasis added). 

16. Thus although at first glance, Order 23 r 1(1)(a) RSC suggests that the non-

resident status is the sole matter for the consideration on the court in the 

application, the court is not limited to this matter, but must take account of all 

pertinent matters; the  goal, as learned counsel for the defendant applicant has 

rightly posited, is to ensure that there will be sufficient assets of the plaintiff 

within the jurisdiction from which a costs judgment or order may be enforced.  

17. To succeed in such an application therefore, the burden lies on the applicant to 

demonstrate, that the absence of the plaintiff from the jurisdiction will mean an 

inability (or grave difficulty) for the defendant to enforce an order for costs in 

the event that the plaintiff’s case is not made out.  

18. The court will then in exercising its discretion perform a balancing exercise, 

weighing the injustice to the plaintiff if prevented from pursuing a bona fide 

claim because of an order for security, against the injustice to the defendant if 

no security is ordered, the plaintiff’s claim fails, and the defendant finds himself 

unable to recover his costs from the plaintiff. 

19. It is having regard to these matters that the court in Keary Developments 

Limited v Tarmac Construction Ltd [1995] 3 All ER 534 at p 539 per Gibson 

LJ, set out a list (by no means exhaustive, but providing a fair guide) of matters 

the court must consider in such an application: the court will have regard to the 

plaintiff’s prospects of success without going into the merits in detail except 
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where a high degree of success or failure could be demonstrated; that the fact 

that the plaintiff may be deterred from pursuing his claim by an order for 

security is not, without more, a sufficient reason for not ordering it; the court 

will however not permit its power to order security to be used as an instrument 

of oppression, such as by stifling a genuine claim, such evidence of stifling 

being demonstrated. 

20. In my consideration of this application, I note that the matters relied on by the 

applicant fail to demonstrate an entitlement of the defendant to such an order 

which curiously, seeks an order for costs just up to discovery without explaining 

the limitation. This curious application leaves me with the  unanswered question 

of what becomes of the other costs in the event that an order is made: Will the 

defendant not intend to satisfy such a order, or is it indicative of the fact that 

the defendant does not hold an honest belief (based on demonstrable fact) that 

enforcement of costs incurred in the suit after discovery will be difficult? 

21. Both parties live outside the jurisdiction. No attempt has been made by the 

applicant to show that quite apart from lack of assets in this jurisdiction, the 

plaintiffs have no, or insufficient assets in The Bahamas to satisfy a judgment 

for costs. Nor has any demonstration been made that there will be obstacles to 

enforcement of orders of this court in The Bahamas, see: per Sedley LJ in Al-

Koronky v Time-Life Entertainment Group Ltd [2006] EWCA Civ 1123, 

[2006] All ER (D) 447. 

In Al-Koronky, the defendants had at considerable cost ascertained the near 

impossibility of enforcing a judgment from the United Kingdom court, in 

Sudan. Thus it was intimated, that the decision to impose an order for security 

for costs was  not to act with a lack of comity toward the foreign court, but to 

acknowledge that the two systems had different policies.  
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There has been no demonstration that enforcement of the defendant’s costs in 

the courts of The Bahamas, a Commonwealth Caribbean country, would be 

difficult.  

22.  It has been alleged in this court that the chance of the plaintiffs succeeding in 

their suit is non-existent in that the provisions of the Intestacy Ordinance fails 

to clothe the plaintiffs with capacity and to provide them with the locus standi 

to prosecute their claim as beneficiaries of the estate of the patriarch. This is to 

say, that their suit is doomed. This, “weakness” of the plaintiffs’ case, has been 

canvassed as a matter that should weigh with this court in the consideration of 

this application.  

23. Doubtless, a weak case may indicate the prospect of failure of the plaintiff’s 

case which will occasion an order for costs for the defendant.  

Yet while the plaintiffs’ prospects of success would definitely count in the 

decision whether or not to order security, see: Porzelac (supra); Al-Koronky 

(supra), the assertion that the plaintiffs’ case has little or no merit is not, at this 

stage, a sure ground for the imposition of an order for security for costs. In the 

present application, this is particularly so, for there exists a procedural 

incongruity that raises a question, being: whether having joined issue with the 

plaintiffs on their suit without challenging their capacity or legal standing to 

maintain the action, it would lie in the defendant’s mouth in the instant 

application brought to secure piecemeal security for costs, to canvass the 

plaintiffs’ lack of standing, or their capacity to bring the suit. Regarding this, 

learned counsel for the applicant, apparently misapprehending the difference 

between the instant application, and an application to strike out or to dismiss a 

claim, relies stoutly on Derrick Hazel Garvey v Michella Adrien (The Lawful 

Attorney of Rosa Dyhanna Garvey) Claim No 2013/0009 ECSC (St Kitts) in 
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which it was held that a jurisdictional issue may be raised at any time, to raise 

the matter of standing in this application. 

24.  But as I have stressed, even a proper demonstration of the weakness in a 

plaintiff’s case will not, without more, secure the order for security for costs 

applied for. The other pertinent matters which taken together with this fact may 

have swayed the court, have not been brought to the fore, unfortunately. 

25. Learned counsel has also urged the court to consider the fact that the defendant 

is being unnecessarily vexed by the institution of two closely linked suits 

regarding the same matters obtaining in this suit. She invites the court to find 

that there is an abuse of the court’s process. 

26. Regarding this argument, I see no reason why a complaint of vexation or abuse 

of process, in the circumstances narrated, should count in the consideration of 

this application which has the sole aim of ensuring that a successful defendant 

is not deprived of his costs, seeing that a defendant, truly inconvenienced by a 

multiplicity of pending suits between the same parties in respect of the same 

subject matter, may avail himself of the plea of lis alibi pendens to secure the 

stay of one of the suits pending the determination of the other, or being truly 

vexed, may bring an application under Order 18 r 19(1) of the Civil Procedure 

Rules 2000 (CPR).  

27. In my judgment, the arguments on the said two matters: an alleged “bad” case, 

and the matter of a vexatious suit (abuse of process), would be better employed 

in an application to strike out the suit under Order 18 R 19 (1) CPR 2000: which 

provides for such, where inter alia, the pleadings disclose no reasonable cause 

of action or defence, or may be scandalous, frivolous or vexatious, rather than 

the instant application.  

28. For all the aforesaid reasons, the application has been found to be without merit. 

It is accordingly dismissed. 
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Costs to the plaintiffs; if not agreed, then on standard basis. 

 

 

Sgd. 

M.M. AGYEMANG  

CHIEF JUSTICE 
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