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IN THE SUPREME COURT OF 

THE TURKS AND CAICOS ISLANDS 

Action No. RO 2/2020 

 

IN THE MATTER OF AN APPLICATION FOR A RESTRAINT ORDER PURSUANT 

TO SECTIONS 15 AND 16 OF THE PROCEEDS OF CRIME ORDINANCE 1998 

 

BETWEEN: 

THE QUEEN 

                     (THE SPECIAL PROSECUTOR)                              APPLICANT                                                                                               

 

 

AND 

 

                                MCALLISTER HANCHELL                                   RESPONDENT 

 

 

CORAM:  AGYEMANG CJ 

 

MR. ANDREW MITCHELL QC; WITH HIM MR. QUINN HAWKINS, MS. KATE DUNCAN AND 
MS. LATISHA WILLIAMS FOR THE APPLICANT 

MR. ARIEL MISICK QC; WITH HIM MR. SELVYN HAWKINS FOR THE RESPONDENT 

DELIVERED ON THE 17th DAY OF JULY 2020 
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RULING 
 

 

1. On the 12th of June 2020, the applicant/respondent (the applicant) filed a process 

before this court titled “Notice of Application”. By the said process, the 

applicant sought a Restraint Order against the respondent/applicant 

(respondent), pursuant to the Proceeds of Crime Ordinance 1998 (hereafter 

referred to as POCO, or the Ordinance).  

 

2. The process was supported by an affidavit sworn to by one Paul Farrel, Police 

Inspector of the Royal Turks and Caicos Islands Police Force. The applicant 

filed along with the said process, a court note, as well as a draft Restraint Order.  

 

3. The assets sought to be restrained were described as: 

“1. The value of the lump sum payment due to be paid to the respondent upon 

him reaching the age 50 years, by the Government of the Turks and Caicos 

Islands; 

2.  The value of the sum, including any accrued interest due to be paid to the 

respondent with effect from the respondent’s entitlement date for payment to the 

date of the order of any monthly pension allowance; and 

3. The value of the sum, being the total payable to the respondent from the date 

of the order as it accumulates...”  

 

4. The grounds upon which the order was sought were the following: that the 

respondent was standing trial for the offences of Corruption, Bribery, Fraud, and 

Money Laundering under Schedule 1 of the Proceeds of Crime Ordinance 1998; 

and that in the event of a conviction for the said offences, the Crown intended to 



3 
 

apply for a Confiscation Order under S. 15(1) of the Ordinance against his 

realisable assets, being: the lump sum due to the respondent upon his attaining 

the age of fifty years, now held by the Finance Department. 

 

5. The respondent, through his attorneys: the offices of Misick & Stanbrook, 

Attorneys at Law, was put on notice of the impending proceeding. 

 

THE SUMMONS 

6. The respondent, represented by the said attorneys, has filed the instant summons 

pursuant to Order 2 r. 2 of the Rules of the Supreme Court of Turks and Caicos 

Islands 2000 (RSC) seeking to set aside the applicant’s process titled “Notice of 

Application”, for irregularity. 

 

7. The respondent has set out particulars of the irregularity complained of as 

follows: 

1. That proceedings for a Restraint Order constitute civil proceedings which 

must be commenced separately from the criminal proceedings in which the party 

against whom it is directed is a defendant; 

2. Civil proceedings may only be begun by an originating process being confined 

to a writ, an originating summons, or an  originating petition; 

3. The Proceeds of Crime Ordinance under which the application [has been] 

brought does not prescribe the process by which proceedings for a restraint 

order may commence. Therefore in the absence of any such prescription, the 

application must be commenced in the ordinary way by an originating process 

as required by the Civil Rules of the Supreme Court 2000 
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4. The Notice of Application filed by the Prosecutor is not an originating process 

but is in the nature is an interlocutory application.  

In the circumstances, there are no properly constituted proceedings before the 

Court…”  

 

8. The applicant has filed a response to the said matters raised in the respondent’s 

summons. 

 

 

ARGUMENTS 

9. It is the argument of learned counsel for the respondent: Ariel Misick QC, that 

the instant process: “Notice of Application” by which the applicant is seeking a 

restraint order from the court, is not an originating process by which a person 

may commence civil proceedings in this jurisdiction.  

 

10. In his submission, the instant application, which has been brought because 

criminal proceedings are pending against the respondent, is not an integral part 

of the said criminal proceedings, but a civil process to secure certain remedies.  

 

11. It is thus his contention that in the absence of a prescribed mode of bringing such 

proceedings, Order 5 of the Rules of the Supreme Court 2000 (RSC) must  govern 

all civil proceedings and processes in order to  achieve a fair result for all parties.  

 

12. It is his further submission that because the instant proceeding is grounded upon 

provisions of an Ordinance, the proper mode for bringing the instant application 
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should be in accordance with Ord. 5 r 3. of RSC 2000, which prescribes an 

originating summons for such proceedings. Because an originating summons 

provides time limits for the parties for their respective cases to be put forward, 

Mr. Misick QC contends that the use of that procedure would be more in keeping 

with the dictates of justice.  

 

13. Thus, he invites the court to find that the instant objection in limine, is not one 

of mere form over substance, as the use of the wrong procedure has allegedly 

robbed the respondent of due process.  

 

14. Learned counsel has drawn the court’s attention to the attitude of the Prosecutor 

Mr. Andrew Mitchell QC, insisting that the said gentleman ought to have 

addressed the alleged irregularity and sought the court’s indulgence on the way 

forward, instead of doggedly maintaining that he had used the correct process to 

secure the orders sought under the legislation.  

 

15. Learned counsel has urged this court to grant the order sought to set aside the 

applicant’s process or in the alternative, give directions to rectify the applicant’s 

error, in order to preserve and protect the process of the court in a manner that 

will be fair to the respondent. 

 

16. In his response, the learned Prosecutor, Andrew Mitchell QC who leads a team 

of counsel for the applicant, avers that the use of the process titled “Notice of 

Application” is not an erroneous one, and no irregularity has been occasioned. 

He in fact contends that it is the only way by which the application provided in 

the Ordinance may be brought. He submits that the said application may be 

brought only where criminal proceedings are pending, and that to go by the route 
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of an originating summons as canvassed by opposing learned counsel, would be 

for an application that is intended to be brought ex parte to achieve the ends of 

justice, to take about one hundred days. He contends that such could not be the 

intendment of the legislation. 

 

17. He has invited this court to hold that the instant process for a restraint order 

provided for under the provisions of POCO is sui generis, and should not be 

brought under the provisions of RSC 2000  even in the circumstance that the 

POCO fails to specify the process by which the application may be brought. He 

has thus urged the court to be guided by Ord. 115 of the old Rules of the Supreme 

Court as to how the application provided for in the legislation may be brought 

before the court. 

 

18. Learned counsel concludes by pointing out that the Office of the Director of 

Public Prosecutions has in this jurisdiction always brought such applications by 

similar process: “Notice of Application” and that when he had to do the same, 

he saw no need to depart from the norm. 

MATTERS FOR CONSIDERATION 

19. The instant application has been brought under sections 15 and 16 of the 

Proceeds of Crime Ordinance 1998.  S.16(5) reads: “A restraint order - 

 (a) may be made only on an application by the prosecutor; 

 (b) may be made on an ex parte application to a judge in chambers; and 

(c) shall provide for notice to be given to persons affected by the order.” 

20. As aforesaid, it is common ground that the Ordinance fails to specify how the 

process is to be brought before the court. While the respondent contends that in 
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the absence of a specific provision, it ought to have been begun by an originating 

process under RSC 2000, the applicant submits that by reason of the intendment 

of the restraint order which is sui generis, the only possible way to give effect to 

the Ordinance, is to bring the Notice of Application filed in this court. 

 

21. Having read the grounds contained in the respondent’s summons, the response 

of the applicant and the arguments by both sides, I am of the view that this matter 

is easily resolvable, having regard to the intendment of the provisions under 

which the instant application has been brought. 

 

22. Under S. 16 of the Ordinance, a court makes a restraint order upon an ex parte  

application of a Prosecutor in three circumstances. S. 15 of the Ordinance sets 

out the said circumstances as: where criminal proceedings are pending against a 

person, and there is cause to believe that the person will be convicted or has been 

convicted, or that criminal proceedings have been concluded against a person 

but that an application is pending which will in all probability be disposed of, or 

investigations that may result in criminal proceedings are underway against the 

person whose assets will be restrained by the order. Where criminal proceedings 

are pending as in the present circumstances, the objective of the order is to 

prevent the dissipation of assets by such a person before the court before which 

proceedings are held, has had an opportunity to make a confiscation order in the 

proper case.  

 

23. The proceedings are civil in nature, decided on the civil standard of proof on the 

preponderance of the probabilities, although they are predicated upon the 

existence of criminal proceedings and derive validity therefrom. The existence 

of criminal proceedings could not, however, as learned counsel for the applicant 
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appears to be urging on the court, transform proceedings which are civil in nature 

into an integral part of the criminal proceeding.  

 

24. Whether by design or neglect, the drafters of the Ordinance while vesting the 

power to make the application in the prosecutor, failed to set out the process by 

which the application would be made. But that should not mean that any process 

would be acceptable in the circumstances, for, in this country, provisions guiding 

how the court’s jurisdiction is to be invoked in a civil proceeding, are, except 

where other rules are provided under an enactment, governed by the RSC. In 

common parlance, the provisions of the RSC would be the “default position” 

where none is specified. This is provided for in Order 1 r. 2 (1) of the RSC which 

reads: 

(1) Subject to paragraph (2) these rules shall have effect in relation to all 

proceedings in the Supreme Court. 

The exception contained in the said paragraph (2) provides that the rules “shall 

not have effect in relation to proceedings in respect of which rules have been 

made under any other enactment”. 

25. There is no gainsaying then that in this jurisdiction, an application for a restraint 

order must, in the absence of a specified procedure for bringing such, be 

governed by the provisions of the RSC. 

 

26. Order 5 Rule 1 of the RSC provides that civil proceedings, may be begun by 

writ, originating summons, originating motion, or petition. Of these, learned 

counsel for the respondent argues that an originating summons is the appropriate 

process suited for the instant application. He explains that the time limits placed 

in there would ensure that the defendant whose assets were sought to be 
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restrained would have every opportunity of being heard. But as learned opposing 

counsel has pointed out, that process would take about one hundred days, and 

would defeat the purpose of the restraint order. 

 

27. I have no doubt that an originating summons which is in itself a suit (although it 

generally suffices to use affidavit evidence instead of oral evidence due to the 

absence of contentious factual matters), could not achieve the intendment of the 

Ordinance which seeks a restraint of property by stealth, in order that a defendant 

in criminal proceedings would not drain his coffers, dissipate his assets, ensuring 

that an eventual confiscation order would be an exercise in futility.  

 

28. The Ordinance specifies that the order must be sought ex parte, and it is my 

view, having had regard to Order 7 and Order 28 of RSC 2000, that while resort 

to the use of an ex parte originating summons to commence the instant 

proceedings may not be preposterous, it would most certainly be cumbersome. 

This is due to the very nature of an originating summons, which has safeguards 

intended for an inter partes suit. These could drag out the hearing of an 

application for a restraint order, and transform a possible follow-up application 

for discharge or variation, into a full-blown and long drawn out suit. Such a suit 

in the worst case could outlast the criminal proceedings undergirding the 

application, leading to a loss of the essence of the application.  

 

29. All things considered, it is my view that an originating motion would be best 

suited for the purposes. I am persuaded that the justice of the case would demand 

it, and furthermore, in the absence of provision in our Ordinance regarding the 

process to be used for the application, I intend to be guided by Order 115 r.3 of 
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the old English RSC which provided for the use of an originating motion for a 

restraint order. 

 

30. Order 8 r.3 of the RSC provides that an originating motion which must be issued 

out of the Registry and sealed by an officer of the Registry, must be in Form No. 

13 Appendix A thereof, must include a concise statement of the nature of the 

claim made or the relief or remedy required, and must comply with necessary 

modification with Order 6 r. 5 of the RSC as it applies in relation to a writ. This 

provides for Indorsement as to attorney and address. 

 

31. The ‘notice of application’ filed by the applicant could never be described as an 

originating process, and I daresay, it was inappropriate. That it has been used 

many times before its impropriety was pointed out and called out, should not 

give it validity. I have not been persuaded by the arguments of learned counsel 

for the applicant, that the applicant’s ‘Notice of Application’ was the only way 

the provisions of the Ordinance could be complied with.  

 

32. I say this mindful of the fact that counsel who insists that the instant application 

is sui generis and must not be brought under the RSC 2000 rather incongruously, 

points to the old English Rules of the Supreme Court and canvasses the 

application of Order 115 thereof to the instant application. 

 

33.  That the proceeding is sui generis cannot be gainsaid, for it is a civil proceeding 

that arises out of impending, pending, or concluded criminal proceedings. But 

the court’s process is guided by rules and procedures and this proceeding, in a 

class of its own, must be made to conform to acceptable practice. No doubt, it is 

for that reason that the much touted Order 115 (3) of RSC, provided for the use 
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of an originating motion to secure a restraint order. If I must be guided, there 

does not appear to be a better guide than the said provision. 

 

34. The “Notice of Application” is therefore an obvious misstep on the part of the 

applicant; but ought it to lead to a setting aside of the entire process?  

 

35. I daresay not, although I cannot disagree with learned counsel for the respondent 

that rules are made to be obeyed and departure therefrom must carry 

consequences. Even so, it seems to me that in this matter, Order 2 r.1 (1) of RSC 

must be made to save the day in order that the intendment of the Ordinance may 

be achieved.  

Ord. 2 r. 1 (1) reads: “Where, in beginning or purporting to begin any 

proceedings or at any stage in the course of or in connection with any 

proceedings, there has, by reason of anything done or left undone, been failure 

to comply with the requirements of these rules, whether in respect of time. 

place, manner, form or content or in any other respect, failure shall be treated 

as an irregularity and shall not nullify the proceedings, any step taken in the 

proceedings, or any document, judgment or order therein.” (my emphases) 

36. I have arrived at this conclusion because, while agreeing that rules are meant to 

be obeyed, I am not persuaded that this is a proper case for setting aside the 

process under Order 2 r. 2. It is my view that where the justice of the case 

demands, the court ought not to place itself in a strait jacket, making technical 

justice hold sway in circumstances where any inconvenience caused to the other 

party by the use of the wrong process may be addressed by the court. In this 

case, as learned counsel for the respondent requests, directions may be provided 

to address the allegations of unfairness.  
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37. The application to set aside the proceedings must in consequence fail.  

 

38. An order is however made for the instant proceedings to be converted to 

proceedings as begun by an originating motion and all processes to be deemed 

to be properly filed.  

 

39. The respondent may respond to the applicant’s affidavit within twenty-one days 

of this order.  

 

40. The applicant may file a reply affidavit, if necessary, within fourteen days of 

service of the response. 

 

41. In the ordinary case, this application ought to have been heard ex parte. 

However, by reason of the misstep of the applicant which has resulted in this 

ruling, it seems to me that there is nothing for it but for the matter to be heard 

inter partes. I am reinforced in my opinion by the fact that this is not the case in 

which a person’s assets are intended to be seized. The monies, the subject of the 

order sought, remain in official custody, and no hardship will be occasioned by 

a hearing inter partes. 

 

42. By reason of the matters already discussed regarding the reason for the failure 

of the summons, I make no order as to costs. 

Sgd. 

M.M. AGYEMANG 

CHIEF JUSTICE 


