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JUDGMENT 

 

 

1. In summary this dispute arises out of a business transaction gone awry.  

The plaintiff, a businessman, entered into an agreement with a group of persons 

described collectively as the Vendor (the 1st- 4th and 6th defendants), to purchase land 

and a business (Dock Direct Ltd) as a going concern. At all material times. The 1st 

defendant represented the Vendor in the transaction. 

 

2. An agreement was signed, and a deposit was paid in accordance with the terms of the 

agreement (referred to variously as ‘the Agreement’, ‘the executed Agreement’, or 

‘the existing Agreement’). A closing date was set for completion when the balance of 

the purchase price would be paid.  

 

3. Before the closing date arrived, the plaintiff, having found out that the 6th defendant 

(one of the parties included in the description of Vendor) had an existing loan at the 

bank, proposed to the 1st defendant a transaction in which he would assume the debt 

in lieu of paying the purchase price.  

 

4. This was subject to the agreement of the bank to which the money was owed: the First 

Caribbean Bank (FCIB).  

 

5. Upon the approach of the plaintiff, the 1st defendant, a director and shareholder of the 

6th defendant indicated that he had no objection in principle to the proposal, provided 

the bank would agree to it. 
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6. Because the possibility of the debt takeover was to be explored with the FCIB, the 1st 

defendant facilitated the plaintiff’s approach to the bank to commence discussion 

towards debt assumption.  

 

7. The meeting at which this discussion took place was not attended by their lawyers. 

That same day however, the attorney of the plaintiff (Mr. d’Arceuil) reached out to 

the attorney of the Vendor seeking a draft amended Agreement in terms of the alleged 

variation in the sale agreement for debt assumption that the plaintiff alleged.  

 

8. The defendants’ attorney (5th defendant) rejected that version of events and clarified 

that while the 1st defendant (as representative of the Vendor) was amenable to the 

debt-takeover transaction, he would not consent to any variation of the terms of their 

agreement, until there was a firm assurance from the bank that the debt takeover was 

possible. 

 

9. From this point, the parties appeared to talk at cross-purposes, the plaintiff insisting 

per his attorney Mr. d’Arceuil, that there had been a variation, the defendants refuting 

such per their attorney the 5th defendant. What followed was a series of 

communication (or miscommunication) between the parties.  

 

10. A month after the closing date, the purchase price not having been tendered or the 

debt assumed, the defendants served a default notice on the plaintiff. 

  

11. Sometime after the default notice, the 1st defendant, paid off the 6th defendant’s debt 

at the bank. 
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12. A little over two months after the said default notice, the purchase price not having 

been tendered or the loan assumed, the defendants served a notice of termination on 

the plaintiff.  

 

13. The termination led to the forfeiture of the deposit paid, in accordance with the 

agreement that was signed by the parties. 

 

14. About three months after the notice of termination, the plaintiff lodged a caution over 

land belonging to the 2nd defendant (included in the Agreement), prohibiting all 

further dealings by the defendants over the land, with the Registrar of Lands. A 

challenge by the defendants was not successful.  

This is what has led to the instant suit by the plaintiff and a counterclaim by the 2nd 

defendant over whose land the caution was lodged.  

  

15. I set out the plaintiff’s claim in full: 

“1. Specific performance of the agreement of sale dated January 22, 2016, as varied 

between March and April 2016. 

2. Rectification of the terms of the agreement of sale dated January 22, 2016, in 

accordance with paragraphs 23(a) (b) of the Statement of Claim. 

3. In the alternative, an account of the deposit paid of …US$250,000, and a refund 

of such amount thereof as is found to be due plus interest thereon from 22 January 

2016 to the date of payment at a rate of 1% above the Commercial Bank’s prime 

lending rate. 

4. Damages against the 1st to 4th defendants inclusive of the 6th Defendant for 

breach of contract and or fraud in addition to, or in view of specific performance. 

5.  In addition to or in the alternative, damages against the 1st to 4th and 6th 

Defendants for unjust enrichment. 

6. An accounting from the 1st and Defendants for unjust enrichment and or waste 

in respect of the Westminster property.  

7. Damages against the 5th Defendant for breach of trust. 
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8. In addition to or in the alternative, damages against the 1st to 6th Defendants for 

the plaintiff’s loss of bargain. 

9. Costs. 

10. Further relief.” 

 

16. To provide greater detail regarding the matters already recounted, I commence with a 

description of the parties:   

In his pleading, the plaintiff averred that he (Gregory M.A. Lee) was a businessman, 

and was the intended Purchaser of land the subject of an agreement for the sale of land 

between St James Holdings Limited and the 1st to 4th and the 6th defendants (“the 

Agreement”).  

The 1st defendant (Ian Harrison) is a director of the 2nd and 6th defendants.  

The 2nd defendant (Westminster Property Ltd) is a Turks and Caicos Islands company 

and the owner of parcels of land described as 60607/35, 36, 47, included in the 

property for sale under the Agreement.  

The 3rd defendant (Apex Ltd,) is a Turks and Caicos Islands company and the lessee 

with an option to purchase land described as 60605/74-77, also included in the 

property for sale under the Agreement.  

The 4th defendant is a director/shareholder in the 6th defendant as well as the 3rd 

defendant, and an intended vendor along with the other defendants.  

The 5th defendant (Neil Coles) is an attorney in the firm of Miller Simons O’Sullivan 

(MSO) with conduct of the sale transaction, on behalf of the Vendor.  

The 6th defendant is also a Turks and Caicos Islands company whose shares (or assets 

as the case may be) were to be part of the property included in the sale agreement.  

 

Plaintiff’s Case 

17.  The case of the plaintiff against the 1-4 and 6 defendants, (defendants or Vendor) is 

that although they had agreed to a variation of the terms of the Agreement they 
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executed on the 22nd of January 2015, and despite the plaintiff having been at all 

material times able, ready and willing to complete this “varied” agreement, the said 

defendants had wrongfully terminated the Agreement and unlawfully retained the 

deposit.  

 

18. The plaintiff alleges that in purporting to terminate the contract, the 1st to 4th and 6th 

defendants knew, or ought to have known that the Agreement did not reflect their 

agreement, being: the true size of the land offered for sale thereunder, or even the true 

Purchaser who was the plaintiff, instead of the Purchaser described in the agreement: 

St James Holding Ltd a company that was never in existence.  

 

19. The plaintiff further alleges that the defendants also breached the contract between 

them, by their seeking to enforce the executed Agreement when to their knowledge, it 

was allegedly wrongly signed on behalf of the plaintiff by Mr. Allan Hutchinson who 

allegedly had no authority to do so.  

 

20. The plaintiff also alleges fraud against the said defendants which fraud is said to be 

founded on the defendants’ alleged wrongful reliance on the Agreement executed on 

22nd January 2016 which he maintains was flawed, and their refusal to acknowledge 

an alleged negotiated new agreement reached between the parties for the assumption 

of the 6th defendant's debt at the FCIB Bank, for the alleged purpose of unlawfully 

enriching themselves with the deposit of US$250,000, paid under it.  

 

21. The crux of the plaintiff’s case is that the defendants wrongfully terminated the 

Agreement they had executed when they refused to recognise the variation of their 

executed Agreement, and furthermore, unreasonably refused to provide the plaintiff 
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with an amended Agreement which would have enabled the plaintiff to access the 

funding to complete the transaction.  

 

22. He contends that it was necessary for the executed Agreement to be amended to reflect 

the alleged oral agreement to vary the terms of their Agreement and to correct errors, 

some appearing on the face of the Agreement, others, inherent in the Agreement. The 

errors of the first kind were: the wrong name of the Purchaser and the size of the land, 

the other kind, were matters that had allegedly come up or into being, after going to 

contract, being, the lack of proper accounts of the 6th defendant and the need for a 

separate transaction for the purchase of the 3rd defendants land (Apex lands) leading 

to the abatement of the purchase price.  

 

23. Against the 5th defendant, it is the plaintiff’s case that he acted improperly and/or in 

breach alleged of his duty as alleged trustee of the Plaintiff’s funds which he had 

allegedly received prematurely as the deposit in the transaction, for allegedly advising 

and/or otherwise inducing or facilitating his clients to renege on and/or breaching 

and/or failing to complete the alleged new agreement reached between the parties 

although the plaintiff had part-performed his obligation. The plaintiff alleges more 

particularly, that the 5th defendant erred by “attempting to enforce an invalid, 

inaccurate and unenforceable document as an agreement for sale when he knew or 

ought to have known it was invalid, inaccurate and unenforceable”; “attempting to 

enforce “an invalid, inaccurate and unenforceable document as an agreement for sale 

when he knew or ought to have known that the [defendants], had agreed and accepted 

that the said document dated January 22, 2016 was invalid, inaccurate and 

unenforceable; and that he did so when he knew or ought to have known that the 

parties had allegedly arrived at a legally binding agreement on terms other than those 

set out in the contract document of January 22, 2016. 
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24. The 5th defendant is also alleged to have failed and/or deliberately refused to amend 

the executed January 22, Agreement to “accurately reflect the terms agreed between 

the [parties] or to prepare an agreement which accurately reflected the terms they had 

agreed”. 

 

25. The purported forfeiture of the deposit for non-completion was also stated to be the 

deed of the 5th defendant. 

 

26. The plaintiff decided not to pursue his allegation against the 5th defendant of 

fraudulent conduct.  

 

The Evidence:  

27. The plaintiff gave evidence for himself and called two witnesses.  

Although the plaintiff was the person behind the transaction and may be described as 

a businessman of considerable experience, in the instant transaction, his 

acknowledged involvement in the fine details of the transaction was very limited. On 

his own showing, in this transaction, he trusted in the numbers presented to him by 

his friend and businessman Mr. Paul Joseph (Mr. Joseph). Mr. Joseph also testified 

that he relied on Mr. Rhone Kelly an engineer and businessman and a person in 

construction in these islands, for business information on the ground. The plaintiff 

also entrusted all legal matters and matters of financing to two persons: Mr. Lloyd 

Perkins, an Attorney in Jamaica - reputed to have strong financial connections with 

the parent banks of the banks in the Turks and Caicos Islands- and Mr. d’Arceuil, an 

Attorney in these islands.  
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28. All these persons gave evidence save for Mr. Lloyd Perkins. Mr. Rhone Kelly gave 

evidence for the defendants.   

29. Mr. d’Arceuil alleged that he had not been involved in the financial aspect all that 

much, being called in from time to time. That would leave Mr. Perkins as the man 

who followed through on the financial side. Indeed as documentary evidence reveals, 

the said gentleman was very much ‘in the thick” of the transaction. Unfortunately, he 

never gave evidence in the suit. 

 

30. It is the evidence of the plaintiff that in or about November 2015, the plaintiff and the 

1st defendant met on the premises of the 2nd defendant in Turks and Caicos Islands, 

through a mutual acquaintance Mr Allan Hutchinson (Mr. Hutchinson), a Turks and 

Caicos Islands businessman and Honorary Consul of Jamaica to the islands. This was 

after the 1st defendant, owner/director of the 2nd and 6th defendants had placed an 

advertisement in the newspapers in the islands for the sale of a number of properties 

and the company Dock Direct. Mr. Hutchinson, having seen the advertisement, 

contacted the plaintiff about acquiring the advertised property.  

 

31. The advertised property was described as:  

“a. 17.73 acres of prime land (valued by BCQS at 4.4 million) includes office and 

Warehouse.  

 b. Zoned…Industrial/Commercial/Maritime 

c. 1100 linear feet of deep-water frontage… 

d.180,000 cu.yds. limestone, selling at $70 per ton 

e. 80 cu.yds. sand selling at $85 per ton 

f. Equipment: Tug; 1000-ton barge; spud barge;D9 CAT 950D; Back Hoe; Flat 

Ben; Boon Truck; Bob car, dump truck; forklift; commercial scale 

g. Block making plant screens, crusher; 
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h. Outline planning for commercial shop repair dry dock.” 

The plaintiff, interested in pursuing the advertised sale, travelled from Jamaica to the 

Turks and Caicos Islands to meet with the 1st defendant, the vendor of the properties, 

and to view same. He was in the company of his friend and business advisor Mr. Paul 

Joseph when he did so.  

 

32. It is the evidence of the plaintiff that he was very interested in the proposed 

transaction, which was said to include the mining of aggregate and building of blocks 

for sale. At that first meeting, he took pictures of what was on offer by the plaintiff.  

 

33. It is the plaintiff’s evidence that at that first meeting he made it clear to the first 

defendant the sale transaction in which he was interested, would be carried out through 

a loan. Subsequently, through his Attorney Mr. d’Arceuil, he communicated his 

interest in the advertised properties for a business purpose. Thus commenced a 

relationship between the plaintiff and the 1st defendant in what was intended to 

become, and did in fact become, a contractual relationship. 

 

34. Following the said meeting, and throughout the months of November and December 

of 2015, the parties dealt with each other through the exchange of emails between one 

of the plaintiff’s Attorneys: Mr. d’Arceuil, and the 5th defendant, acting for the other 

defendants, in furtherance of an intended contractual relationship.  

 

35. It is the plaintiff’s evidence that in an email of 19th November 2015, the first defendant 

offered a number of items for sale, and promised early possession. More particularly, 

the said email read: “from the day the deposit is paid, you get the use of the D9 to rip 

limestone for your future use. This will continue while Westminster Prop still owns 

lots…This could last for up to three years. You have the use of the waterfront on the 
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same basis + rental income. You pay the D9 expenses and keep the ripped limestone. 

D.D. is allowed 2 truck [sic] of ripped limestone per day, Anticipated daily cut. 500cu. 

Yds. We will supervise until closure”. 

 

36. According to the plaintiff, the said Mr. Joseph with whom he travelled to make the 

acquaintance of the first defendant and to see the property for sale, was intended to be 

placed in charge of the day to day running of the business, along with Mr. Rhone 

Kelly. These two gentlemen worked throughout the transaction, pre- and post-contract 

to produce numbers to indicate the viability or otherwise of the business on sale (6th 

defendant).  

 

37. Although the advertisement regarding the sale of properties specified acreage of 17.73 

acres, the parties are on common ground that during the negotiations that took place, 

the plaintiff offered to purchase a much-reduced property of 7.1 acres for a reduced 

price. The subsequent negotiations dealt with the purchase price of the reduced 

property which moved from US$3,500,000 ($3.5 Million) to the final agreed price of 

US$2,500,000 ($2.5 Million). 

 

38. In the end, the subject matter of the sale was: “seven (7) acres of land, inclusive of 

1.5 aces on the waterfront, Lot 35 (1.5 acres) waterfront (2.5 acres), Lots 74, 75, 76, 

77 (2 acres), an option to purchase lots 72 and 29 comprising one (1) acre (from the 

4th defendant) along with licenses, equipment, warehouse, offices, fully functional” 

Besides these tangibles, the 6th defendant’s shares were to be transferred to the 

Purchaser. 

 

39. As part of the negotiations, the Attorneys on both sides worked on draft Agreements. 

As was to be expected, the Agreement that was eventually signed went through drafts 

which were fed, corrected and shaped by emails between the said Attorneys.  
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40. It is the further evidence of the plaintiff that in January, the pace of activity between 

the Attorneys increased, all the way to the 22nd January when the Agreement was 

signed. He alleges that Mr. Allan Hutchinson who signed the Agreement for the 

Purchaser and paid over the deposit of $250,000, did so without authority, as he was 

sent instructions not to sign the Agreement after Mr. d’Arceuil informed the plaintiff 

that he had been unable to open the final draft sent to him by the 5th defendant. 

 

41. The plaintiff recounts that when he received the signed Agreement, he noticed two 

errors: that the Purchaser was said to be Saint James Holdings Ltd, in his words: “a 

name wholly unconnected to him’ and which he allegedly heard of for the first time, 

also, that the Agreement did not contain any mention of possession, and so it was that 

the 5th defendant, through Mr. d’Arceuil, was notified of this the next Monday, 25th 

January 2016. The 5th defendant was told not to negotiate the cheque containing the 

deposit for that reason.  

 

42. This injunction was ignored by the 5th defendant who also refused every attempt by 

the plaintiff to introduce an amendment to the executed Agreement. 

 

43. The plaintiff recounts that following these matters, he approached the first defendant 

and had a conversation with him. This was at a meeting a place called Vista Azul in 

the Turks and Caicos Islands. It is his evidence that that a number of things were 

agreed upon between them that day: that the plaintiff would assume the 6th defendant’s 

debt at the First Caribbean International Bank (FCIB); that the deadline for completion 

would change for that reason; that the assets, rather than the shares of the 6th defendant 

would be purchased as part of the transaction; that the plaintiff would negotiate with 

the owners of the land leased by the 3rd defendant, and that consequently, the purchase 

price would change from US$2,500,000, to US$2,000,000. 
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44. The plaintiff then, as facilitated by the 1st defendant reached out with his team to FCIB 

and commenced discussions which included the commissioning of valuations of the 

land. It is the further evidence of the plaintiff that the 5th defendant “…acknowledged 

the varied Agreement for Sale” but refused to formally amend the Agreement. He 

recounts that during this period, some more emails were exchanged between the two 

Attorneys, and on 30th March 2016, BCQS, the firm that had been commissioned to 

do a valuation of the properties in the sale presented its report. Even so, on the 7th of 

April, the 5th defendant served a notice of default on the plaintiff. 

 

45. On 22nd of April, the plaintiff per Mr. d’Arceuil wrote to the defendants per the 5th 

defendant setting out certain deficiencies in the Agreement that needed to be cured. 

They were: that the valuer having informed the plaintiff that the acreage on the land 

was 2.01, rather than the 2.10 appearing in the executed Agreement, the defendants 

ought to agree to a price abatement; further, that the offer of a fee simple of the “Crown 

lands” on option should be changed to an assignment of the said land, and in 

consequence, lead to a price abatement US$2.5Million to US$ 2Million; lastly, that 

the lack of proper accounts for the 6th defendant made it a “hot potato” and as such, 

the Agreement had to be amended for its assets, rather than its shares to be acquired.  

 

46. In response, the 5th defendant rather than agree to these, wrote to say that the 6th 

defendant’s debt which was proposed to be assumed had been paid off by the 1st 

defendant, and no longer existed. 

 

47. Further emails showing the progress of the plaintiff’s negotiations with the bank were 

ignored by the 5th defendant who reiterated his stance that the plaintiff was in default 

and had failed to cure same. Finally on the 27th of June, the 5th defendant served a 

notice of termination, which in the view of the plaintiff, was wrongful. This was 
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because the purported termionation had been upon the terms of the “unamended 

Agreement”, no recourse having been had to the “agreement as varied”, which he had 

part-performed by dealing with FCIB, and commissioning the valuation pursuant to 

it.  

 

48. After this, Mr. d’Arceuil’s attempts to engage the 5th defendant by informing him of 

the progress with the banks, and his request for an amended Agreement in line with 

the changes he had proposed, were all rebuffed by the 5th defendant who maintained 

that the agreement had been terminated.  

 

49. One such email was Mr. d’Arceuil’s of 22nd August, informing the 5th defendant of 

the great progress made in the negotiations for debt assumption and the need for an 

amended Agreement, and that gentleman’s reiteration that the Agreement had been 

terminated, as well as Mr. d’Arceuil’s letter of 7th October with similar content. 

 

50. Having regard to the stance of the 5th defendant, the plaintiff, on the 19th of September 

2016, lodged a caution over the 2nd defendant’s land which still remains.  

 

51. The plaintiff alleges that the 1st defendant not only breached their Agreement by the 

alleged unlawful termination, but had also wasted the property having sold large 

quantities of aggregate on the land (depleting the store of which he had taken pictures 

during the first pre-contract meeting), leading to a loss of business opportunity for the 

plaintiff.  

 

52. The plaintiff’s case was supported by his two witnesses.  

Mr. Paul Joseph’s evidence regarding the details of the discussion held between the 

plaintiff and the 1st defendant at the Vista Azul meeting (which he misdescribed in 

his witness statement as the March meeting), appeared to corroborate three of the 
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heads of agreement allegedly reached between them. These were: the matter of debt 

assumption, a direct purchase of the Apex lands, leading to a reduction of the purchase 

price to US$2,000,000, and a purchase of assets rather than shares of the 6th defendant.   

 

Regarding other aspects of the plaintiff’s evidence that he had made it clear that the 

purchase would be done through a bank loan, this witness asserted that at the first 

meeting at which he was present the first defendant “was very clear at this meeting 

that the Dock Direct business would not be sufficiently profitable on its own to enable 

the potential purchasers to service a loan, should they be looking to buy the land and 

business with borrowed funds. He told them that in order for them to pay the intended 

purchase price, it would be necessary for them to have cash. Whilst the business 

would form part of a deal, principally, Ian told them that it would principally be a 

land deal…” [my emphasis] 

Mr. d’Arceuil relied on the plaintiff’s evidence, and gave evidence regarding his 

instructions and how he carried out his duties pre-contract negotiations, and following 

the signing of the Agreement.  

 

The Defendants’ Case 

53. It is the case of the defendants that for all purposes, the executed Agreement under 

which the sum of US$250,000 was paid as deposit was valid, and enforceable against 

the plaintiff, and properly terminated in accordance with the terms of the Agreement. 

 

54. In this regard, they explain that the Purchaser having paid the deposit, had the 

obligation to complete performance by tendering the balance of the purchase price on 

7th of March, the contractual closing date. The defendants deny that there was a 

variation of the executed Agreement at Vista Azul or at any time, and aver that when 

the Purchaser failed to complete the transaction sometime after the closing date, it was 
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served with a notice of default requiring it to cure the default (which was to complete 

the transaction). The default was required to be cured within fourteen days of the 

notice of 7th of April 2016.  

 

55. The defendants assert, that the failure of the Purchaser to do this, entitled the Vendor 

to terminate the executed Agreement (which had not been varied), and to retain the 

deposit as agreed damages. This happened with the notice of termination dated the 

27th of June 2016. 

 

56. In response to the plaintiff’s case, the 1st to 4th and 6th defendants assert that they as 

Vendor, entered into an agreement with St James Holdings Ltd as Purchaser, the name 

having been provided by the plaintiff, and that they were unaware that the said entity 

did not exist throughout the life of the Agreement. They aver further that in fact, the 

name Saint James Holdings Ltd had been used by the parties in all the drafts of the 

agreement, and ultimately in the signed agreement on 22nd January, and that at no 

time was their attention drawn to its non-existence by the plaintiff; nor was a 

rectification sought during the life of the Agreement.  

 

57. The defendants therefore contend that the use of the wrong name- Saint James 

Holdings Ltd instead of the plaintiff, constitutes a mere misdescription, and that the 

plaintiff is in fact and in law, a party to the agreement and bound by its terms.  

 

58. The defendants also admit that while the agreement with the Purchaser was for the 

sale of 2.01 acres of land, the contract document wrongly read 2.10 acres. They 

maintain that the error was merely typographical, and contend that the correct size of 

the land had in fact been agreed upon, and was in any event, a public record, so 

appearing in the Register of Lands which was available to the plaintiff before the 

execution of the Agreement.  
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59. The defendants deny that the Agreement of 22nd January 2016 was not executed by 

the proper parties. They maintain that on 22nd January, Mr. Allan Hutchinson, who 

signed the Agreement on behalf of the Purchaser was duly authorised by the plaintiff 

to do so. It is the evidence of the 5th defendant that in his presence, the said gentlemen 

spoke with the plaintiff’s attorneys and affirmed that he had authority to sign before 

he appended his signature to the Agreement and paid over the deposit of US$250,000. 

 

60. The 1st defendant gave evidence for himself, and the other defendants, save the 5th 

defendant. In his narrative, he provided a background to the decision to sell some 

properties, part of which became the subject of the instant transaction.  

It was his evidence that the 6th defendant, set up in the early 2000’s when the 

construction business was booming in the Turks and Caicos Islands, ran into 

difficulties in 2009.   

In consequence, a loan facility that had been procured from FCIB, and which was 

secured by the 2nd defendant’s land, became non-performing by 2015. He asserted that 

with a build-up of interest on the non-performing loan, it became imperative that the 

2nd defendant’s land be sold to pay off the loan. 

It was for that reason that he kept the bank informed of his efforts to liquidate his 

assets, apprising them of the instant transaction and promising to pay the deposit paid 

under the Agreement of sale to them, to defray the debt. The outstanding debt was to 

be paid with the balance of the purchase price that was to become due upon closing 

on 7th March 2016. 

 

61. This was his account of the beginnings of the transaction: it all commenced with an 

introduction of the plaintiff and his friend Lloyd Perkins to the 1st defendant by Mr. 

Allan Hutchinson, a businessman and Honorary Consul of Jamaica to these islands.  
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At the first meeting of the 1st defendant with the plaintiff and his friends (he described 

them as an Investment Team), the plaintiff indicated his interest in the purchase of 

properties that the 1st defendant had put up for sale. 

It was essentially a sale of land with the sale of the company Dock Direct (6th 

defendant) thrown in to provide the purchaser with licences and other material that 

would assist them in the running of a business. During this discussion, the plaintiff’s 

team allegedly intimated that a company Saint James Holdings Ltd would be the 

vehicle for the purchase transaction. 

According to the 1st defendant, not only had he warned the plaintiff and his team that 

the business (6th defendant) would not be able to generate enough income to pay off a 

loan if that was their financing plan, but that the business was just thrown in for good 

measure, in what was essentially a land sale. By his account, the initial discussion had 

been in respect of 13.3 acres of land for US$5,000,000, later reduced to 71/2 acres for 

US$2,500, 000. 

He averred that negotiations took place that led to the signing of the Agreement on the 

22nd of January 2016 and the payment of the deposit in accordance with the terms of 

the Agreement.  

 

Vista Azul Meeting  

62. It was his evidence that shortly after this, due to emails he had sighted from the 

plaintiff’s team, it became clear to him that the Purchaser was finding it difficult to 

obtain financing to complete the contract, and that the plaintiff’s team was looking for 

a viable alternative to completing the transaction. It therefore did not come as a 

surprise to him when on 29th of February at Vista Azul, the plaintiff who had found 

out about the debt owed by the sixth defendant at the FCIB Bank, asked if in lieu of 

payment of the balance of the purchase price, he could assume the debt.  
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He alleged that his response to the plaintiff’s proposal, was that while he had no 

objection in theory to a debt assumption, he was not sure whether it would be legally 

possible, and that he needed to discuss it with his Attorney whom he was going to 

meet after their meeting.  

 

No Variation 

63. The 1st defendant denied that he agreed to vary the terms of the Agreement, 

maintaining that he had a signed contract in place, which he would not jeopardize 

without a concrete alternative. Thus, he did not signal any agreement to the proposal, 

although he had agreed to facilitate the plaintiff’s approach to the bank for the purpose 

of exploring the possibility of taking over the debt. He asserts that there was no other 

discussion on that occasion or at all, either in relation to the Apex lands, a change in 

the closing date or any of the other matters alleged by the plaintiff. Regarding the 

Apex lands, he averred that he could not have agreed to anything in respect of them, 

as they belonged to the 4th defendant who held the option, and not to him. Regarding 

the alleged waiver of the closing date, the 1st defendant asserted that he did not have 

the luxury to waive the closing date when he was under pressure from the bank to 

repay the loan and furthermore, that the interest payment on the 6th defendant’s FCIB 

loan was a monthly sum of US$ 32,000.  

 

64. In the end, with the failure of the plaintiff to complete on the closing date or within a 

reasonable time after, and being under pressure from the bank, the first defendant who 

was anxious to clear up the debt at the bank sold more of the property he had put up 

for sale and paid up the debt of US$2million owed by the 6th defendant to the bank. 
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65. He maintained that at all material times, he expected completion of the executed 

Agreement, and that this was the firm position stated and reiterated by the 5th 

defendant in his emails to Mr. d’Arceuil. 

 

66. The defendant called Mr Rhone Kelly who was to have been on the plaintiff’s team, 

as co-manager of the business to be purchased. He corroborated the 1st defendant’s 

version of events which was that the 1st defendant had expressed that he had “no 

objection in theory” to the plaintiff’s proposal to take over the 6th defendant’s debt at 

FCIB, but that he would not agree to any changes unless he had spoken with his 

Attorney. He stated further, that “I understand that Greg is claiming in the current 

Court action that at this meeting in March, Ian orally agreed changes to the January 

2016 contract, so that the debt would be taken on by the purchasers in consideration 

for the property and the business. This was not the case. Firstly, everything discussed 

at the meeting was merely by way of suggestions; there was no new agreement 

established at this meeting that would modify the original sale agreement. In any 

event, as I say above, Ian stressed that he would not agree to anything without 

discussing it with his attorney and hearing from the bank.” [my emphases] 

 

67. Mr. Rhone Kelly could not have been more succinct and pointed in his summary of 

this case in these words: “As far as I was aware, there was only ever one agreement - 

that signed in January 2016 – and this was never amended. There had been a 

suggestion that the purchasers were considering taking on Dock Direct’s loan debt 

with FCIB, but to my knowledge this did not go anywhere.” 

 

68. It was the witness’ evidence that although the plaintiff had become aware early, having 

been told by the 1st defendant, that cash was needed for this transaction, the plaintiff 

did not enter into the transaction with arrangements in place for financing. 
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In particular, he stated that: “Ian was very clear at this meeting that the Dock Direct 

business would not be sufficiently profitable on its own to enable the potential 

purchases to service a loan should they be looking to buy the land and business with 

borrowed funds. He told them that in order for them to pay the intended purchase 

price, it would be necessary for them to have cash.” 

He stated that even with this caution, at no time during the witness’ involvement did 

he become aware of financing from any bank or lender although the plaintiff and his 

team tried without success to get financing. This included an attempt to get a bank 

loan from Scotiabank. 

 

69. It is therefore the case of the defendants, that there was never an oral variation of the 

executed Agreement. Nor they contend, was it even possible for the parties to vary the 

executed agreement orally as alleged by the plaintiff. 

This is because the executed Agreement specifically provided for variation to be 

effected by a subsequent agreement in writing, executed by the parties, in accordance 

with the statutory requirement of writing pursuant to s.37 of the Registered Land 

Ordinance CAP 9.01. 

 

70. The defendants aver, that while they, as the Vendor were willing, ready and able to 

perform their obligations under the agreement, including a direct conveyance of the 

Apex lands to the plaintiff under the executed Agreement, the Purchaser failed to pay 

the purchase price even after he was notified of the breach and requested to cure same.  

It was in this circumstance, that the 1st defendant, acting for the other defendants, 

instructed his attorneys (MSO) to terminate the contract which was done on the 27th 

June 2016, more than three months after the closing date of 7th March, and more than 

two months after the failure of the plaintiff to cure the default notice which was given 

on 7th April 2016. Regarding the termination, in the words of the 1st defendant: “… I 
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did not immediately instruct MSO to serve a notice of default, but eventually, I gave 

instructions for that to be done, and I understand it was served on 7th April 2016. As 

I understand the position I could have given instructions for the Agreement to be 

terminated 14 days after the notice of default was served. I did not do that as I really 

wanted the sale to go through. However, by late June, it was clear to me that I could 

not wait any longer. I therefore instructed MSO to serve a termination notice which I 

understand was served on 27th June 2016” 

 

71. The defendants assert that the retention of the US$250,000 paid as deposit, was a 

consequence of the termination of the Agreement, and that it was in accordance with 

the terms of the Agreement which provided that it be forfeited/retained as agreed 

damages in the case of the Purchaser’s breach.  

 

After Termination and Caution 

72. The 1st defendant recounts that the conduct of the plaintiff following the termination 

was to disregard the termination notice. Thus, the plaintiff communicated with the 1st 

defendant after the fact, giving an optimistic account of the plaintiff’s sourcing of 

financing. Also, Mr. d’Arceuil continued to write to the 5th defendant as if no notice 

of termination had been served.  

 

73. It is the 1st defendant’s evidence at all material times, the position was made clear to 

the plaintiff each time, that the contract had been terminated.  

 

74. Following these matters and unknown to the 2nd defendant, the plaintiff, describing 

himself as the “purchaser and beneficial owner” of Lots 60607/35, 36, and 47 

(belonging to the 2nd defendant) under the Agreement of 22nd January which he 
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described as inchoate “as it required further talks which were ongoing”, lodged a 

caution against the said property on 9th September 2016. 

 

75. In July 2017, the 2nd defendant, entered into negotiations for sale of its property for 

US$2.4 million, with a third party: Newport Harbour Ltd. The terms included the 

payment of a deposit of US$240,000, and sixty equal instalments of US$35,833.33 

ending in August 2022, after which the second defendant’s property would be 

transferred to that party. 

 

76. This agreement did not progress, and no contract was signed because of the discovery 

of a caution lodged by the plaintiff against dealings with any third party on lands 

belonging to the 2nd defendant. The defendants contend that the caution was lodged 

when the plaintiff held no registrable or any interest in the land the subject of the 

caution, thus, making the act of lodging and the further act of maintaining same, 

wrongful.  

 

77. It is the 1st defendant’s evidence that the 2nd defendant’s attempt to have the caution 

removed was unsuccessful as the Registrar determined that there was an issue to be 

tried between the parties. The effect of this however, was that the 2nd defendant’s 

transaction with the third party was brought to a halt.  

 

78. Following these matters, in August 2018, the 2nd defendant entered into a transaction 

with an affiliate of the Newport Harbour Ltd: CBMS, for it to rent the second 

defendant’s properties at a monthly rental at US$6,000, with a right to remove quarry 

at US$30 per truck. This arrangement was to continue and the amounts paid under it, 

to be deducted from the purchase price of the transaction with Newport whenever that 

materialised. 
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79. The 2nd defendant alleges that by reason of the caution wrongly lodged, it has  suffered 

loss including a loss of business opportunity. 

The 2nd defendant therefore makes a counterclaim for inter alia, a declaration that the 

caution was lodged and/or maintained by the plaintiff without reasonable cause, and 

further makes a claim for damages to be assessed, interest, and costs. 

 

Issues 

80. At the close of the pleadings the following matters stood out as issues for 

determination: 

1. Whether or not the agreement made on the 22nd January 2016 was valid and 

enforceable as at the date of closing.  

2. Whether or not the agreement was subsequently orally varied as to the terms  

3. Whether the termination and the retention of the deposit by the defendants was 

wrongful, or fraudulent.  

4. Whether the plaintiff suffered loss as a result of the termination.  

5. Whether the retention of the deposit by the defendants in the circumstances 

amounted to unjust enrichment 

6. Whether the 5th Defendant had a duty of care to the Plaintiff as an attorney-at-

law.  If so, whether the 5th Defendant breached his duty of care as an attorney-

at-law, when he released the deposit.  

7. Whether the Plaintiff lodged and/or maintained the caution over the Westminster 

Property without reasonable cause, and whether the second defendant suffered 

loss as a result.  

8. Whether the plaintiff is entitled to his claim 

9. Whether the second defendant is entitled to his counterclaim. 

The issues are inextricably bound one with the other, and will therefore be considered 

together, although an attempt will be made to deal with them seriatim. To place the 
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issues in context, it is necessary to set out the portions of the executed Agreement 

relevant to the present suit. 

 

Pre-Contract Negotiations 

81. In November and December 2015 when the parties started their negotiations, a 

document was produced titled Agreement to Negotiate. It does not appear to have been 

signed by the plaintiff, although the first defendant signed it.   

 

82. There was however communication between the parties. There is an email of 19th 

November which was addressed by the 1st defendant Ian Harrison to Ian Harrison. In 

that document, what was to be the subject of the sale was set out. This document has 

been relied on by the plaintiff as representing an offer to him. The 1st defendant 

maintains that it was a note he made to himself following their negotiations and cannot 

account for how it fell into the plaintiff’s hands. It seems to me that the first defendant 

being the addressee, that is prima facie evidence that the said email was in fact sent 

by him to himself. Whether or not, as alleged by the plaintiff, he gave it to the plaintiff 

and his team, remains an allegation unsupported by any evidence.  

 

83. It is however in evidence that by 1st December 2015, the attorneys of the parties were 

talking. The 5th defendant sent an email to Mr. d’Arceuil which enclosed a document 

which he described as revised Agreements. At this time, the sale of the 6th defendant 

was a separate transaction. 

 

84. On the 6th of December, Mr. d’Arceuil sent an email to the 5th defendant in which he 

asked for the two transactions: share sale Agreement and Land Sale Agreement to be 

merged into a single Agreement. He also provided the name of the parties as: “Ian 

Harrison (Shareholder in Dock Direct) and Saint James Holdings Ltd (Saint James 
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or Nominee)(Initially and Until Formed) by Nominees Gregory Lee and Paul Joseph, 

and set out extensive terms of matters to be contained in their agreement. 

 

85. All through December and January 2016, the two attorneys communicated with each 

other on various matters, and produced and approved drafts. 

 

Validity of the Agreement 

86. On 22nd January, the parties signed their Agreement, the first defendant signing for 

the Vendor, and Mr. Allan Hutchinson, signing for the Purchaser. 

 

87. There really ought to be no discussion regarding the validity of the contract that came 

into being on that day as the plaintiff who challenges its validity as part of his case, 

incongruously admitted, in his response to a Notice to Admit, that the Agreement was 

valid and enforceable as at 22nd January. 

 

88. Even so, certain matters have been pleaded as part of the plaintiff’s case and the 

plaintiff gave evidence regarding them. The said matters also touch on the plaintiff’s 

case against the 5th defendant. It is for this reason that an attempt must be made to 

resolve issues arising from them, while being mindful of the plaintiff’s admission of 

the existence of a valid and enforceable contract as at 22nd January. 

 

89. Some of these matters are: that the Agreement was flawed for failing to include a term 

for possession; that Mr. Hutchinson who signed for the Purchaser and paid over the 

deposit had no authority to sign it; and that the 5th defendant ought to have held the 

deposit paid without negotiating it as stakeholder, having been so directed by Mr. 

d’Arceuil.  

 

i. Possession 
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90. The plaintiff alleges in pleading that the Agreement of 22nd January was flawed 

because it did not contain a term that had been agreed. He alleges that the said term 

was contained in all previous drafts of the Agreement save for the last and final 

document from which it was left out, unknown to the plaintiff. It was a term for the 

grant to the Purchaser of possession of the subject of the Agreement by the Vendor 

upon the signing of the Agreement and the payment of the deposit.  

 

91. Regarding the circumstances of this alleged agreement for early possession, the 

plaintiff relies on an alleged promise contained in the said email of 19th November 

which appeared to promise an immediate benefit to the Purchaser upon signing: an 

opportunity to rip limestone. He alleges that he would not have entered into contract 

if he had not been promised possession.  

 

92. The first defendant has repeatedly denied making any such promise and explains that 

what he did promise was access to the property, not possession, and that in that period, 

the first defendant would continue to rip the limestone for the plaintiff (keeping two 

truckloads for himself) until the closing date. 

 

93. With these two divergent versions, the court must rely on objective facts to resolve 

the issue. 

I have said that having regard to the addressee on that 19th November email (the 1st 

defendant), the explanation by the first defendant that the matters stated in the email 

represented his early notes to himself at the start of the negotiation, appears to be more 

probable than the allegation of the plaintiff that they represented a promise to him and 

were the basis of his negotiation.   
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Apart from this, there are other matters that point irresistibly to this:  that the parties 

did actually agree on possession upon closing, rather than upon signing and payment 

of the deposit which he now alleges.  

I arrive at this conclusion from documentary evidence, the primary source being 

earlier drafts of the Agreement which, contrary to the plaintiff’s assertion in pleading, 

contained a provision for possession upon closing and not upon the signing of the 

Agreement.  

I also note from emails of the day of contract - 22nd January, that it was on that day at 

2:22 pm, that Mr d’Arceuil sent an email to the 5th defendant under the heading of 

“Terms of the transaction to date” in which he introduced the said term of immediate 

possession. That email was in the following terms:  

“I am instructed that the terms of the transaction to date has [sic] been changed to 

those items set out below: 

1. The Purchase Price is to be 2.5M’ 

2. Description of land to Dock on approximately 7.1 acres 

3. Deposit, by way of local draft to be upon signing payable non-refundable with 

immediate possession; 

4. Completion to be within 45 days of contract by: 

1. Payment in cash, or 

2. Undertaking of financial institution. 

5. Excavation on site by current owner to cease; and 

6. Condition subsequent (not applying to deposit) to availability of financing by 

financial institution to satisfy completion” [my emphasis] 

 

94. It seems to me that the said terms set out, including the term for immediate possession, 

had not been agreed previously, as Mr. d’Arceuil’s expression “has been changed” 

would seem to suggest.  
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It seems to me then that the said term was sought on that day (the day of contract) on 

which it was communicated, and this, after the exchange of a number of drafts 

previously.  

 

95. The Attorneys exchanged further emails when the 5th defendant sought clarification 

on the 6th paragraph.  

To paragraph 3 seeking immediate possession, the 5th defendant responded at 4:16 pm 

EST, that:  

“… All of this afternoon’s requests have been acceded to but our clients cannot agree 

to immediate possession…” 

Following this email, three further emails were sent by the 5th defendant to the very 

email address the Attorneys had communicated on that day.  

 

96. For clarity, I will set out the events of that day of the signing: 

1. At 2:22PM EST– Mr. d’Arceuil emailed Mr. Coles outlining the following terms: 

The purchase price is to be 2.5 M; description of Land to Dock on approximately 

7.1 acres; deposit by way of local draft, to be upon signing payable non-refundable 

with immediate possession; completion to be within 45 days of contract by 

payment in cash or undertaking of financial institution that excavation on site by 

current owner was to cease, and a condition subsequent (not applying to deposit) 

to availability of financing by financial institution to satisfy completion.” 

2. At 1:32 PM AT: Mr Coles queried the condition subsequent;  

3. At 1:47 PM AT: Mr d’Arceuil indicated that he would be contacting Mr Coles to 

advise on the same shortly. 

4. At 2:26 PM EST:  Mr d’Arceuil advised on what he meant by condition precedent 

and advised on what steps needed to be taken to finalize the agreement if the parties 

were able to agree.  
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5. At 2:43 PM EST: Mr d’Arceuil indicated that 10% deposit would be $250,000.00 

6. At 2:45 PM AT: Mr Coles indicated that he was instructed as to a different amount 

for the deposit; and that there would be no condition subsequent. He advised that 

if the Purchaser was looking for financing he should not default as the defendant 

would rely on the default provisions in the Agreement which would mean the 

forfeiture of the deposit paid. He asked for confirmation. 

7. At 3:50 EST: Mr. d’Arceuil stated that there seemed to be cross communication 

and reiterated the amount of the deposit and indicated he was trying to understand 

the matter of the condition subsequent.  

8. At 2.18 PM EST: Mr d’Arceuil indicated that it was agreed that the funds were 

non-refundable.  

9. At 2:26pm Mr. d’Arceuil informed the 5th defendant that Mr. Allan Hutchinson 

was drawing up a local draft payable to the Vendor’s Attorney in order to enter 

into contract. He also stated: “a. on agreement please prepare copies of the 

agreement; b. have them signed by the vendors; c. Purchasers Representative can 

meet you to deliver draft, sign contract and proceed” 

10. At 4:16PM: Mr Coles indicated that Mr. Harrison his client was on his way to 

review the contract attached. The attached document was the amended draft of the 

contract for final review and approval by clients. Mr. Coles also indicated that most 

of the requests were agreed to; but that he could not agree to immediate possession 

and excavations would cease within seven (7) days as notice had to be given.    

11. 4:41PM AT: Mr. Coles indicated that Mr Harrison had reviewed the contract and 

that the final draft had been attached and that the recent minor amendments were 

highlighted in yellow. 

12. 3:50 PM EST: In response Mr d’Arceuil said “Many Thanks” in acknowledgment 

of Mr Coles’ email.  
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13. 4:47 PM: Mr. Coles gave a clean copy of the contract and said he would make 

arrangements for Mr. Harrison to sign. He enquired as to who would sign on the 

plaintiff’s behalf. He asked that Mr. Hutchinson attend at the office with the deposit 

cheque. 

Mr. Hutchinson did attend at the office of the 5th defendant, did sign the Agreement 

for the Purchaser and did pay over the deposit. 

 

97. It is the evidence of the 5th defendant that the said Mr. Hutchinson confirmed his 

authority to sign for the Purchaser before he did so, and paid the deposit.   

 

Authority 

98. Now followed Mr. d’Arceuil’s email of Monday 25th of January alleging that he could 

not open the email in the format it was sent and his subsequent email which instructed 

the 5th defendant not to negotiate the cheque paid as deposit.  

 

99. It is difficult to appreciate why after so many emails on the 22nd to Mr. d’Arceuil 

from the 5th defendant regarding the steps to the signing of the Agreement by both 

parties on that date, Mr. d’Arceuil would have failed to communicate on that date of 

signing: 22nd January,  that he could not open the email in the format in which it was 

sent, as he did on the 25th of January. 

That Mr. d’Arceuil was aware that the Agreement was to be signed on 22nd January is 

not in doubt as the emails of the 5th defendant to Mr. d’Arceuil indicate this.  

 

100. It is to be noted that while the first email of 25th January indicated that it was the email 

that could not be opened, the next email clarified that it was its attachment: (the final 

draft of the Agreement), that could not be opened allegedly “due to its corrupt 

remittance”.  
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101. When Mr. d’Arceuil was told that the Agreement had been signed by Mr. Hutchinson, 

he did assert that the contract was no good because it was signed by one who had no 

authority to do so, and further, that he had been under the impression that the request 

for possession had been acceded to. 

Yet though the email by which these matters were stated commenced with “We are 

not contractual”, there was no attempt to avoid the contract, the only apparent concern 

of Mr. d’Arceuil being the payment of the deposit. 

 

102. It seems to me that Mr. d’Arceuil by his instruction to the 5th defendant not to negotiate 

the cheque containing the deposit perhaps wanted to convert the deposit into a 

payment in escrow. It was agreed that the deposit was non-refundable, that it was to 

be paid to the Vendor’s attorney as agent of the Vendor, leaving the payment of the 

balance upon closing.  

 

103. Even with such an intention clearly expressed, it is apparent from email exchanges 

between the attorneys, that both in the precontract negotiations and even post contract, 

Mr. d’Arceuil had sought to intimate that the said deposit was to be held in escrow. 

These intimations were firmly rejected by the 5th defendant, and Mr. d’Arceuil 

abandoned them.   

 

104. It seems to me that Mr. d’Arceuil’s instruction of the 25th January to the 5th defendant 

regarding the deposit that had been paid, was another unsuccessful attempt to convert 

the deposit to a payment to be held in escrow, although such was not reflected in the 

parties’ executed Agreement. 
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105. The matters relied on as missteps in support of Mr. d’Arceuil’s allegation were not 

supported by the evidence, and appeared to be contrived. 

 

106. My opinion is grounded on these matters: the first is that even if Mr. Hutchinson had 

not had the authority to sign the Agreement as is now alleged, such fact would have 

been an internal matter in the plaintiff’s camp, not communicated, and therefore 

unknown to the Vendor. On the part of the Vendor, it is the unchallenged evidence of 

the 5th defendant, that the said Mr. Hutchison who showed up to sign as the agent of 

the plaintiff, confirmed his authority before he signed, and paid over the deposit.  

Documentary evidence (emails, one from Mr. Hutchinson to Mr. Perkins, and the 

other, the 5th defendant to Mr. d’Arceuil), seems to indicate that before he signed the 

Agreement, Mr. Hutchinson had been in contact with both Mr. Lloyd Perkins and Mr. 

d’Arceuil. This fact would seem to belie the plaintiff’s belated position that Mr. 

Hutchinson had no authority to sign the Agreement.  

 

107. The unlikelihood of the matter is also not lost on me; it seems to me that if indeed Mr. 

d’Arceuil had been unable to open the document that was sent to him as the final draft, 

and knowing that it was the contract date (as he was made aware that the 1st defendant 

was going to, and did sign the Agreement), he would have been expected to urgently 

inform the 5th defendant with whom he had been in constant communication that day, 

of this fact. On the contrary, his email to the 5th defendant appeared to be an 

acknowledgement of receipt (‘Many thanks’).  

 

108. Mr. d’Arceuil would also have been expected to use reasonable diligence to 

communicate to Mr. Hutchinson not to sign the document on the plaintiff’s behalf, 

and he would have done so with urgency. The evidence is that the email that was 

purportedly sent to Mr. Hutchison was sent in the evening of 22nd January.  
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109. My view of these matters is further reinforced by my distrust of Mr. d’Arceuil’s emails 

of the 25th January.  

The email in which he asserted that he had not been able to open the email containing 

the final draft in the format in which it had been sent, was clarified by another email 

that indicated that it was the attachment (the final draft of the Agreement) sent with 

that email that could not be opened.  

The question this assertion raises, is the meaning of the expression “Many thanks” 

that Mr. d’Arceuil sent to the 5th defendant in response to the email to which the said 

draft was attached. The draft Agreement, it must be noted, had been sent after Mr. 

d’Arceuil had proposed a new term for possession upon signing. It is also surprising 

that he did not, in the email by which he acknowledged receipt with “Many thanks”, 

communicate to the 5th defendant that he could not open the attachment for he had 

after all, allegedly communicated his difficulty to the plaintiff that same day (per 

plaintiff’s evidence). Had Mr. d’Arceuil who had proposed new terms (using the 

expression ‘has changed’) to be incorporated in the final draft, not bothered to read 

the document sent to him on the day of contract, before he acknowledged receipt? 

What would a reasonable person in the position of the 5th defendant understand by the 

cryptic “Many thanks”, after he had sent the draft of an Agreement to him?  

 

110. In my judgment, whether or not Mr. d’Arceuil was able to open the attachment did 

not matter with regard to the absence of the term for early possession. This is because 

the said information (that there would be no early possession), was contained in the 

body of the email which he did open. That Mr. d’Arceuil could, and did open the email 

itself is not in doubt, for his email of 25th January was sent as a reply to that email, 

and furthermore, the plaintiff confirmed it.  
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111. By that email, the 5th defendant informed him that all the changes he had requested 

save the term for early possession had been granted. Therefore, the fact that the 

Agreement which was sent as an attachment did not contain the early possession 

sought was known to Mr. d’Arceuil on the 22nd January, when the Agreement was 

executed, even if he had been unable to open the document itself. 

 

112. In these circumstances, the content of the emails of 25th January appear to be artificial 

at the very least, or untrue, and it seems to me, calculated to taint the Agreement in 

order to raise questions regarding its validity at a time when the deposit had been paid.  

 

113. To recapitulate, I have found that the request for possession upon signing was a term 

the Purchaser sought to introduce at the last minute but was not accepted by the 

Vendor. Thus, the final draft of the Agreement which was produced by the 5th 

defendant contained no provision for possession upon signing. This matter was 

communicated to Mr. d’Arceuil by email and was reflected in the Agreement itself. 

Mr. Hutchinson who arrived at the offices of MSO after these matters, signed the 

Agreement after confirming his authority. The Purchaser represented by the 5th 

defendant had no reason to doubt the validity of the Agreement. The Agreement 

provided for the payment of a deposit to MSO as agent for the Vendor. The 5th 

defendant who had received the deposit as agent of the Vendor had no reason therefore 

not to deal with the deposit according to his clients’ instructions, rather than Mr. 

d’Arceuil’s. 

 

114. At this point, if indeed the Purchaser was of the view that the Agreement had been 

executed under a mistake, he could have resiled from it. He did not do so.  

 

Superseding Agreement 
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115. It is to be noted that the executed Agreement (the product of many clarifying emails 

and drafts) was described as the “entire agreement” which superseded all prior 

agreements, representations or understanding, oral or written between the parties. 

Thus it seems to me that whatever promises any of the parties had made, and whatever 

understanding the parties had pre-contract, had been superseded by this executed 

Agreement described by the parties as their entire agreement.  

 

116. Thus, after it was signed and not repudiated for any of the reasons now alleged, 

including mistake, it represented in my judgment, what the parties had decided for 

themselves; it represented a binding contract.  

 

117. I have laboured to demonstrate my grave difficulty in appreciating the arguments 

made by the plaintiff regarding alleged representations made by the 1st defendant pre-

contract which he asserts, somehow affect the validity of what was actually executed 

on the 22nd of January; the alleged lack of authority of Mr Allan Hutchinson to sign 

the Agreement on behalf of the plaintiff; and the alleged wrongdoing of the 5th 

defendant when being in receipt of the deposit as agent of the Vendor, he ignored Mr. 

d’Arceuil’s request to not negotiate the cheque paid as deposit in part-payment of the 

purchase price.  

I discuss these matters because it seems to me that the plaintiff right from the point of 

execution, has tried to rewrite the Agreement willingly signed by the Purchaser per its 

representative: Mr. Allan Hutchinson. 

But perhaps I need not have concerned myself with the niceties of the said arguments 

when the plaintiff himself put paid to them by his admission in the pretrial Notice of 

Admit that the agreement of 22nd January 2016 was in fact valid, and legally 

enforceable as at that date.  
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Yet the plaintiff qualifies this admission by insisting that while the Agreement was 

valid as at 22nd January, it was subsequently varied by agreement and also after some 

of its terms were found to be unsatisfactory. 

 

118. Since the validity of the executed Agreement at the point of execution is not in dispute 

by the admission of the plaintiff, the pertinent issue is whether it was valid as at the 

date of closing, which was 7th March.  

 

119. Two matters that lie at the roof of this dispute, are relevant to this discussion: the 

content of the executed Agreement, and the matter of the alleged variation. This latter 

issue arises from the divergent positions of the parties: while the defendants assert that 

the non-performance of the plaintiff’s obligations led to a termination of the contract, 

the plaintiff counters that what had to be performed was a varied Agreement. The 

plaintiff also somewhat incongruously asserts that the Agreement had issues and that 

it required an amendment in order to enable the plaintiff’s completion, which was 

wrongly withheld by the Vendor. He thus contends that the purported termination of 

the Agreement by the Vendor, which was based upon the non-performance of 

obligations under the executed Agreement rather than the ‘varied’ version, was 

wrongful and fraudulent as it allegedly led to the unjust enrichment of the defendants.  

 

The Agreement - Content 

Parties  

120. The executed Agreement of 22nd January 2016 was recited to be between the 1st 2nd, 

3rd 4th and 6th defendants, collectively described as Vendor, with address stated to be 

c/o Mills Simons O’Sullivan; and the Purchaser: Saint James Holdings Limited with 

address c/o Philipson d’Arceuil. 
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Property Description, Purchase Price and Payment Arrangements  

(Clauses 2, 4) 

121. The property the subject of the agreement was stated to be parcels of land described 

as 60607/35, 36 and 47 Norway & Five Cays, Providenciales, belonging to the 2nd 

defendant, parcels 60605/74-77, Norway & Five Cays, Providenciales, over which the 

3rd defendant held an option to purchase (option to expire in May 2017), as well as 

the shares of the 6th defendant. 

 

122. The purchase price was said to be US$2.5 million to be paid in this manner: 

US$250,000 to be paid as deposit in part-payment of the purchase price, to be paid on 

the signing to the Vendor’s Attorneys, described as agents for the Vendor, and the 

balance of USD2.25 million also to the Vendor’s Attorneys by bank draft immediately 

negotiable at par in the islands on the closing date. 

 

Assurance of Title (Clause 5) 

123. There was an assurance as to title, and that the property was being purchased free from 

all encumbrances. The entries in the Register and the contents of the block plan, were 

stated to be conclusive evidence of ownership, the absence of encumbrances, and as 

to area and location of the property. 

 

Representations and Warranties- Re: 6th Defendant (Clause 7)  

124. The Purchaser acknowledged that the Vendor had given no representation or warranty 

regarding the financial condition of the 6th defendant, its past performance or potential 

future performance, or to the condition of its assets, or their fitness for purpose. 

 

Default and Termination Clauses 10(1) and 10(2) 
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125. The parties agreed that if there was a default by the Vendor in the performance of its 

obligation, the Purchaser would serve a notice of default specifying the default. If the 

Vendor failed to cure the default within fourteen days of receipt, the Purchaser may 

terminate the agreement. In that circumstance, all sums paid under the agreement 

would be returned by the Vendor to the Purchaser with interest. 

 

126. On the other hand, if the default was the Purchaser’s, the Vendor would serve a notice 

of default on the Purchaser and if the Purchaser failed to cure the default within 

fourteen days of the receipt of the notice, the agreement may be terminated by the 

Vendor. In that circumstance, the deposit paid to it by the Purchaser would be deemed 

forfeited to the Vendor as agreed liquidated damages. The Vendor would also in that 

circumstance, be at liberty to resell the property without accounting to the Purchaser 

for the proceeds of resale. 

 

127. The parties also agreed the following: that each of the warranties and representations 

would continue past the closing where the context so admitted or required and would 

bind the party and their privies.  

 

Amendment (Clause 11 (6)) 

128. It was specified also that the Agreement may be amended only by subsequent 

agreement in writing, signed by the parties.  

 

CONSIDERATION OF ISSUES 

129. I reiterate that the crux of the plaintiff’s case, was that the purported enforcement of 

the executed Agreement of 22nd January was wrongful, leading to the unjust 

enrichment of the Vendor in the transaction, and loss to the plaintiff as Purchaser in 

the transaction. I have also noted that the plaintiff’s argument in this regard was two-
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fold: first, was that the said Agreement was varied by the parties after contract as to 

mode and time of completion, and second was that the Agreement was flawed for 

certain reasons which necessitated changes in order to reflect what the parties had 

intended. These alleged flaws were: alleged material inaccuracies in the executed 

Agreement, being, the wrong name of the Purchaser, and the wrong size of the land 

the subject of the transaction; the need to exclude the Apex lands from the transaction, 

leading to a reduction of the purchase price from US$2,500,000 to US$2,000,000, and 

a required change in the sale transaction of the 6th defendant from a sale of shares, to 

that of its assets, due to its lack of management accounts. 

 

130. The plaintiff alleged that in failing or refusing to give the plaintiff an amended 

Agreement, the defendants made it impossible for him to raise the loan needed to 

complete the transaction, and then turned around to wrongfully terminate the contract, 

leading to a forfeiture of the deposit paid under it.  

 

A Varied Agreement 

Was the executed Agreement at any time varied as to terms? If so, what were the terms of 

the varied Agreement? 

 

131. The plaintiff has alleged stoutly and firmly that the executed Agreement was varied at 

the Vista Azul meeting, and that it was reliance on the said variation that led to the 

dealings of the plaintiff and his team with FCIB as facilitated by the 1st defendant. The 

said variation related to: the mode of completion (assumption of debt in lieu of 

payment); a change in the date of completion to an unspecified date; the purchase of 

assets of the 6th defendant instead of the purchase of its shares; a change in the subject 

matter of the sale to exclude the Apex Properties; and a reduction of the purchase price 

from US$2,500,000 to US$2,000,000. 
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132. As already recounted, the 1st defendant denies any alleged variation at the meeting or 

at all; he maintains that he only expressed that he had no objection to the plaintiff’s 

proposal to assume the 6th defendant’s debt at the bank in lieu of payment of the 

purchase price provided the bank would permit such.  

 

What did happen at Vista Azul on the 29th of February 2016? 

133. Due to the opposing stance of the parties already set out, it is necessary to set out the 

objective facts, as revealed in the events following the said meeting, in the 

consideration of whether there was such agreement to vary the executed Agreement 

or even that the 1st defendant did lead the plaintiff to believe that the Agreement was 

varied, and that it would be unjust for the plaintiff to assert the contrary and to rely on 

the executed Agreement of 22nd January 2016. 

 

134. As already recounted, when the 1st defendant met with the plaintiff and his team, at 

Vista Azul on the 29th of February at which neither Attorney was present, and no 

record of the discussion was made.  

 

135. It is not surprising therefore, that Mr. d’Arceuil, that same day of the 29th of February 

2016 at 1:39pm, having apparently received instructions from the plaintiff regarding 

what had allegedly transpired, put into writing in an email to the 5th defendant, what 

was communicated to him. The said communication was regarding an alleged 

variation of the terms of the executed Agreement. In the said email. Mr. d’Arceuil 

sought confirmation that the executed Agreement had now changed to one of 

“Purchasing the Debt” of one of the properties. Operating in that belief, he requested 

a draft agreement for the alleged Purchase of Debt. 
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136. He received a response the same day at 5:01pm from the 5th defendant. Instead of 

confirmation, and the provision of the requested draft agreement, the 5th defendant 

stated:  

“…When you refer to your client “purchasing the Debt on the properties’ I assume 

what you mean is having the properties transferred to them subject to the debt i.e., 

your clients assuming the debt post-closing. 

This had been mentioned as a possibility to my client who had indicated that he had 

“no objection to this, subject to receiving legal advice thereon. 

My client still has no objection in principle but your clients need be aware that it will 

not be possible for the balance of the Purchase Price of $2.25M to be assumed, Our 

client will need funds from the sale in order to able to acquire the land over which 

Apex Properties Ltd has an option. Further, it is extremely unlikely that the bank 

would lend as much as $2.25M against the security of these parcels alone. 

We trust that this clarifies matters.” 

 

137. On 3rd March 2016, three days after the Vista Azul meeting, Mr. d’Arceuil who had 

been put right on the first defendant’s position on the Vista Azul meeting, once again 

sought confirmation from the 5th defendant of “the new agreement on how to 

proceed”. This time, he set out his instructions, being the alleged ‘agreement’ between 

the Vendor and Purchaser ( referring to the 1st defendant and the plaintiff respectively). 

I reproduce the relevant parts of his email: 

“a. The purchaser(s) will assume the debt, provided that all obligations, interest, are 

fully paid as at closing. They are in good faith discussions with the bank on the 

facility and in keeping with their understanding. This means that as far are [sic] 

the vendors are concerned the company’s obligation to the bank will be satisfied. 
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b. This effectively releases the vendor from the debt of $2.5Million, it then becomes 

a matter for the Purchasers and the Bank and satisfies the consideration for 

transfer of all the shares in the company, as well as the realty, as agreed. 

c. I understand that the matter of the consultancy fee was raised, the vendor has 

addressed this, my client is satisfied and I expect that you will be instructed in this 

regard.  

d. The agreement must be amended accordingly. 

The purchasers are doing all they can to assist the vendor to complete the 

transaction.” 

 

138. The next day, he received a response from the 5th defendant who reiterated firmly, 

that while the 1st defendant had indicated his lack of objection to the plaintiff’s efforts 

to assume the debt if such was possible, there would be no agreement to vary the 

existing contract until the discussions with the bank had produced a written 

undertaking of financing from the bank.  

I reproduce the relevant portions of the correspondence: 

“…As previously advised, I confirm that my client has no objection on principle to 

proceeding by way of transfer of the property/shares subject to the debt.  

We note that your clients are in “good faith discussions” with the bank. Please 

confirm the status of these discussions. When would your clients expect to receive a 

written offer of financing (albeit in relation to an assumption of our client’s debt) from 

the bank?  

If the matter does proceed in this fashion, my client feels sure that the consultancy fee 

will ultimately be paid from another source.   

We are not minded to make any amendments to the Agreement at this time. A legally 

binding Agreement is in place (with closing fixed for this coming Monday 7th 
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March) and our client will not contemplate any amendments to the contract until 

such time as your clients have a written offer of financing from the bank. 

Your final sentence is not accurate. Your clients have a legally binding obligation to 

complete the existing contract this coming Monday. Our client would welcome 

completion upon the existing terms. There is absolutely no question of your client’s 

“assisting the Vendor to complete the transaction.” (My emphases)  

 

139. On the 7th of March, the closing date, the defendants (Vendor) sent their closing 

documents to the Purchaser at the address stated in the Agreement: c/o Phillipson 

d’Arceuil....  

 

140. The next day, the 5th defendant wrote to Mr. d’Arceuil, seeking information on the 

plaintiff’s discussion with the bank. 

 

141. On March 21, 2016 Mr d’Arceuil once again wrote to the 5th defendant advising him 

of the following: that the parties had agreed to the plaintiff’s assumption of the 6th 

defendant’s debt; that the bank was amenable to the same, subject to the completion 

of valuations by BCQS (a local quantity surveying company); that the parties were in 

the midst of advanced talks whereby the new loan facilities would be completed 

shortly; and seeking clarification as to the amount of freehold land being purchased 

and the amount of private lands. He concluded by asserting that the matter of financing 

was a new development after the contract was signed.  

 

142. The 5th defendant in his response, rejected this intimation that the matter of financing 

was a new development, and asserted that the defendants had not agreed to any new 

financing but was only facilitating the plaintiff. 
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143. Emails continued to be exchanged by the Attorneys, each maintaining their above 

position: Mr. d’Arceuil blithely holding on to a ‘varied agreement’ between the parties 

for a debt purchase, and the 5th defendant, firmly rejecting that any such agreement 

had been reached, whilst holding open the door for such should the bank transaction 

become possible.  

 

144. It must be noted the other matters allegedly the subject of an oral variation agreement: 

the direct purchase of the Apex lands, the alleged change in the purchase price from 

US$2,500,000 to US$2,000000, an alleged change in the completion date and a 

change in the contract regarding the shares of the 6th defendant, were not contained 

in the emails of the 29th of February, the 3rd of March and even the 21st of March.  

 

145. This was until the 7th of April when the defendants served a notice of default on the 

plaintiff, which the plaintiff ignored. 

 

146. From the documentary evidence, it is manifest, that after the Vista Azul meeting, the 

plaintiff, desirous of achieving a variation in the executed Agreement, sought to 

interpret the discussion as an agreement to vary the executed Agreement.  

 

147. It seems to me that if the 5th defendant had been ambivalent in his responses to Mr. 

d’Arceuil’s emphatic assertions, perhaps an argument may be made that the plaintiff 

misunderstood the import of the Vista Azul discussions. This was however not the 

case here. In the present instance, for each email sent in response to Mr. d’Arceuil’s 

insinuations, suggestions and outright assertions of a variation in the executed 

Agreement, the 5th defendant made the contrary abundantly clear. It was his position 

on behalf of the Vendor, that while no variation had been agreed between the parties, 

the Vendor would agree to such a course (debt assumption in lieu of purchase price 

payment) if the bank gave a firm financing offer. This was always the defendants’ 
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position after 29th February, which position was maintained in all the emails sent by 

the 5th defendant in response to Mr. d’Arceuil’s emails that asserted the alleged 

variation, and further, set out a number of reasons regarding why in his view, the 

executed Agreement had to be amended. 

 

148. Apart from the 5th defendant’s clear stance negating any agreement to vary the existing 

Agreement, is the evidence of Mr. Rhone Kelly who, although planned to be on the 

plaintiff’s team in the operation of the intended business, gave evidence which 

corroborated the version of the 1st defendant, contradicting the version of the plaintiff 

in every material particular, that no variation was agreed, and no change in completion 

date was discussed. 

 

Defendant’s Facilitation and Plaintiff’s Reliance  

149. Without actually pleading estoppel, the plaintiff alleges that he relied upon the alleged 

variation to have dealings with the bank. He asserts that the said dealings which were 

facilitated by the 1st defendant, constituted part performance of the varied agreement. 

The defendant denies this. 

 

150. Regarding the dealings with the bank FCIB, the plaintiff admits that he himself was 

not involved in any of the arrangements with the bank, as he left everything to his 

Attorneys Mr. d’Arceuil and Mr. Lloyd Perkins. The said Mr. d’Arceuil who also said 

he had not been very much involved in the dealings with the bank, recounted what 

was his information: that the plaintiff’s team’s engagement with the bank included the 

procuring of a valuation on the land. Documentary evidence supports this: the 

commissioning of the company BCQS to undertake valuation of the land the subject 

of the Agreement. There is evidence also, that the valuation thus commissioned was 

brought to the attention of the first defendant, as was the valuer’s report prepared by 
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Rosie Nicholls of BCQS, that one of the parcels included in the Agreement was 

wrongly recorded as 2.10 acres, rather than the 2.01 acres actual measurement on the 

ground. 

 

151. While all this activity, aimed at getting the bank’s permission for the plaintiff to 

assume the 6th defendant’s debt continued, Mr. d’Arceuil for the plaintiff, continued 

to insist that the parties had in fact varied the executed Agreement.  

As aforesaid, this was firmly and consistently rejected by the 5th defendant who was 

instructed by the 1st defendant for himself and the other defendants in the transaction.  

 

152. In my judgment, the dealings of the plaintiff’s privies on behalf of the plaintiff with 

FCIB, even with the facilitation of the 1st defendant, did not transform what was 

essentially an allowance by the 1st defendant for the plaintiff to explore the possibility 

of the bank permitting the debt assumption, as a precursor to an agreement to vary, 

into a variation in fact.  

 

153. The proposal for debt assumption was after all contingent upon the bank agreeing to 

it. Thus, whatever was done to pursue the possibility of the bank’s permission to 

assume the debt could not be read as actually varying the Agreement. Nor could it be 

that the dealings with the bank which were essentially to seek the bank’s permission 

to assume the debt could constitute part performance of any alleged variation.  

 

154. It seems to me that the due diligence that should have been done pre-contract by the 

plaintiff was less than thorough, and it was after execution of the Agreement on 22nd 

January, that the plaintiff and his privies (Paul Jospeh, Lloyd Perkins), realised the 

possibility of forfeiture of his deposit in the light of the lack of funds to complete the 
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contract. This much is evident from the email from Paul Joseph to Rhone Kelly, which 

referred to the forty-five days to close.  

 

155. Meanwhile, on the 10th of February, Mr. d’Arceuil sought an amended Agreement 

which would provide for joint possession. The goal he said, was to let the plaintiff’s 

team work with the 1st defendant to generate accounts to raise funds for completion. 

 

156. On 16th of February, Mr. Joseph was already talking about finding ‘a new deal’ that 

may be acceptable to the 1st defendant, in lieu of the payment of the purchase price. 

The urgency of emails sent by Paul Joseph to the plaintiff and his privies, is disclosed 

by the different suggestions to alter the executed Agreement to enable the plaintiff to 

complete the contract without actually tendering the balance of the purchase price 

which was US$2,250,000.  

 

157. On the 17th of February, not only did Mr. Joseph write to Mr. Allan Hutchinson to 

meet with the first defendant and prevail upon him to accept different terms regarding 

the completion, but he wrote to Rhone Kelly to do the same. In his email, sent under 

the rubric of “Trying for a new Deal with Ian”, to Rhone Kelly, he discussed the 

possibility of getting a proposal which the 1st defendant might find agreeable. The 

reason for this appeared to be in this one sentence:  

“The only chance of salvaging the deposit I see at this stage to get a deal like this to 

work”. He described the plaintiff and Lloyd Perkins in that email, as being “on the 

back foot”. 

 

158. A little later, he sent to Mr. Rhone Kelly a proposal for the 1st defendant which sought 

to change the nature of the transaction from a sale/purchase to one in which the first 

defendant would receive another $250,000, lend the purchaser $2Million for the 

purchase price, and acquire shares. There were also in that proposal other suggestions 
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such as the first defendant holding title to the company’s assets as collateral security 

for his “loan”, which Paul Joseph hoped would find favour with the first defendant.  

 

159. This attempt to alter a sale/purchase transaction was plainly (and as asserted by Paul 

Joseph in the 17th February email), indicative of desperation to avert a failure to 

complete the transaction and the forfeiture of the deposit which would accompany 

such. 

 

160. This was all before the Vista Azul meeting of 29th February, which, as aforesaid, was 

not recorded in writing, was not conducted in the presence of the respective Attorneys 

and was given divergent interpretations by the plaintiff and the 1st defendant. Yet 

having regard to the contemporaneous emails of the Attorneys, it is apparent that there 

was never an agreement between the parties to vary the terms of the existing 

Agreement, either as to the mode of completion, the time for completion, or any of 

the matters the plaintiff alleged in his witness statement. 

 

161. Although the parties had gone to contract and a deposit had been paid under it, there 

was nothing preventing the parties from seeking to make a new agreement for 

themselves such as the plaintiff hoped for and apparently pursued.  

However, the evidence does not support a finding that there was ever an agreement 

between the plaintiff and 1st defendant (as Purchaser and Vendor respectively), that 

the executed Agreement be varied in material terms at the Vista Azul meeting.  

Nor am I persuaded that the events following the Vista Azul meeting: the grant by the 

first defendant of access to the Bank regarding his debt, was conduct from which an 

agreement to vary or an oral variation (as the case may be), may be inferred.  
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162. There is no gainsaying that the evidence reveals the plaintiff’s wish for a variation in 

the mode of completion. It is also manifest that the plaintiff held the hope that the first 

defendant’s accommodation at Vista Azul, would buy him time.  

 

163. The fact however, is that there is no evidence from which this court can draw the 

conclusion that the 1st defendant did agree to a variation which would substitute the 

debt assumption for the payment of the purchase price at Vista Azul. There is also no 

evidence (the plaintiff’s assertion having been contradicted by his own witness) that 

at the Vista Azul meeting, there was ever an agreement to alter the completion date, 

or any of the matters alleged by the plaintiff. Thus the instant case is to be 

distinguished from Daha Consultancy Limited v. Prospect Solutions Ltd & Daha 

Office Supplies Limited, Claim No. CV 2011-03526 decided by the High Court of 

Justice Trinidad and Tobago delivered on 17th December 2013 (Unreported) cited 

for the persuasion of this court. 

 

164. This is because unlike that case in which it was held that the parties had agreed to an 

oral variation pending the determination of a final purchase price, itself contingent 

upon the provision by the claimant of audited accounts, in this case, there has been no 

demonstration that there was ever an agreement to vary the existing Agreement, 

especially as at the time of the Vista Azul meeting where the matter was discussed 

there was no guarantee that the bank would in fact, permit the assumption of debt 

proposed by the plaintiff.    

 

165. Nor could such a material term as the completion date be assumed because of the 

allowance by the first defendant to the plaintiff at Vista Azul, as the plaintiff appeared 

to suggest during his cross-examination. On the contrary, the 5th defendant, 

representing, and presenting the defendants’ position, unwaveringly informed Mr. 
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d’Arceuil the plaintiff’s Attorney, that the defendants were not minded to amend the 

terms of the existing contract, unless the bank financing was made certain.  

 

166. Thus, any intimation that the plaintiff operated in the belief that the Agreement was 

varied at Vista Azul, fails to persuade, for there is a glut of documentary evidence 

indicating that from that day of the meeting 29th February, the plaintiff, through his 

attorney Mr. d’Arceuil was set right that any variation would have to be after the Bank 

had made a firm offer of financing.  

 

167. The evidence indicates that the bank’s financing made certain was thus the 

communicated condition precedent to the variation proposed by the plaintiff to which 

the 1st defendant was amenable in principle. Thus, without its fulfilment, there could 

be no variation, and the activities done by the plaintiff to bring about the fulfilment of 

that condition precedent, could not be become, as the plaintiff says, part performance 

of a varied Agreement.    

 

168. The quality of the evidence led by the plaintiff upon whom the burden lay to adduce 

evidence in proof of his assertions was poor indeed. Perhaps the most succinct 

comment I am persuaded must be made in that regard, is that the evidence led by and 

on behalf of the plaintiff was not altogether reliable, not having stood the rigours of 

cross-examination, or altogether borne out by documentary evidence.  

 

169. It is worthy of note that some of the matters confidently asserted by the plaintiff both 

in pleading and in his witness statement that stood as his evidence in chief, were found 

to be at best shaky ground and at worst, lacking in factual accuracy.  

 

170. I set out a few examples of these: the plaintiff’s pleading that all previous drafts except 

the penultimate draft of what became the Agreement of 22nd January included a term 
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for possession upon signing, was contradicted by documentary evidence which reveals 

that not only did previous drafts contain what was in the executed Agreement: 

possession upon closing, but the evidence also reveals that the term of possession upon 

signing was sought to be introduced by Mr. d’Arceuil on the day of contract: 22nd 

January, and was communicated to him as rejected by the 5th defendant.  

 

171. The plaintiff also pleaded more than once that the defendants save the 5th defendant 

agreed that the executed Agreement of 22nd January did not reflect their agreement 

and agreed to an amendment. This was not borne out by the evidence, and appeared 

to be in the vein of the mode of operation of the plaintiff throughout the transaction, 

which was, to insist on their version of events as fact, although there was no factual 

basis for it. The emails between Mr. d’Arceuil and the 5th defendant did not record 

any agreement between the parties, although the former often asserted such agreement 

without supplying when or how it was reached.  

 

172. One such example is the following pleading of the plaintiff: “Thereafter the 1st to 4th 

defendants, and the 6th Defendants in writing, agreed and accepted that the agreement 

dated January 22, 2016 did not reflect all the terms agreed between the intended 

parties to the purchase and sale and either to be amended to accurately reflect the 

terms agreed between them and the Plaintiff or replaced by another document 

containing the same”.  

173. A dispassionate consideration of the evidence reveals that save for the Vista Azul, 

meeting, there was no evidence of another meeting at which the parties agreed to 

matters that Mr. d’Arceuil sought to apprise the 5th defendant of in his emails. 

 

174. In my judgment, the matters upon which the plaintiff relies are incapable of 

representing an agreement to vary.  
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175. It seems to me that after Vista Azul, the 1st defendant was just as desirous as the 

plaintiff that some good may come out of the plaintiff’s approach to the bank to 

assume the debt. This is quite clear from his answers during cross-examination, that 

he had wanted to assist the plaintiff. But it is also clear that he never wavered from his 

position that the assumption of debt must move from a mere possibility to an actual 

offer to finance from the Bank, before the defendants would alter their position with 

regard to the completion.  

 

176. Apart from these matters, as I have observed, what the plaintiff asserts: an outright 

variation of the terms of an already executed Agreement did not appear to be probable, 

as the premise of the variation: the assumption of debt, was not a certainty at the 

material time, so that whatever agreement there was (even if there was such), was at 

best an agreement that was contingent upon a circumstance which had not yet come 

into being: the bank’s permission for the proposed assumption of debt.  

 

177. In the circumstance, it would be perverse indeed, in my opinion to hold that even 

before the possibility of debt assumption had been established - the bank being an 

essential party to such - that the Agreement already executed, had been varied with no 

certain terms in place, even the term of the mode of completion. 

 

The Law  

178. It is doubtful if the transaction proposed by the plaintiff could have achieved a 

variation in itself. This is because “The agreement which varies the terms of an 

existing contract must be supported by consideration. In many cases consideration 

may be found in the mutual abandonment of existing rights or the conferment of new 

benefits by each party on the other, see: Chitty on Contracts Vol 1 32. Ed. 22-035 at 

p. 1656. However, where one party takes on an additional obligation whereas the other 
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party’s obligations remain the same, or that additional obligation is for the benefit of 

that party alone, no consideration may be held to exist, see: In re Selectmove Ltd 

[1993] EWCA Civ 8. In that case, an appeal by a company against an order for its 

winding up failed; it was held that a promise to the Revenue by a company to pay its 

existing liabilities by instalments and future liabilities when they fell due, was not 

good consideration for an alleged promise by the Revenue not to put the company into 

liquidation.  

 

179. It is my view, that in the instant matter, even if there had been an agreement to vary 

the executed Agreement in the terms alleged by the plaintiff, it would not be 

enforceable as it was not supported by any consideration.  

 

180. Arguing for the validity of such an agreement to vary the existing agreement, the 

plaintiff contends, that by taking over the debt owed to FCIB, the defendants would 

have been immediately released from the debt, and further, that the assumption of the 

6th defendant’s debt at FCIB would have vested ownership in the plaintiff. This was 

not consideration. The payment of the purchase price on closing would have enabled 

the payment of the FCIB debt. Thus, the completion of the contract which the alleged 

variation would have achieved is what would be achieved in the executed Agreement, 

without any additional benefit to the Vendor.  

 

181. Thus, a variation in the mode of completion in the terms proposed by the plaintiff 

would not have conferred any benefit on the defendants; any benefit to be gained in 

such a transaction would have been wholly the plaintiff’s, and anything done in 

pursuance of that would not constitute consideration as alleged by the plaintiff.  

 

182. The defendants argue that a variation of the executed agreement could not be achieved 

orally. They cite the statutory requirement of writing for a transaction in land, (s. 37(2) 
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of the Registered Land Ordinance (RLO), as well as the provision in the executed 

Agreement that an amendment could only be achieved by a subsequent agreement in 

writing, signed by the parties, thus negating any oral variation (Clause 11(6)).  The 

parties are on common ground that no such document was executed by them. It was 

after all the plaintiff’s case that the defendants failed to give him an amended 

Agreement which accorded with the parties’ agreement. 

 

183. To demonstrate that new terms had been agreed between the parties, the plaintiff 

exhibited emails in which Mr d’Arceuil sought to introduce new terms. What the 

emails showed however, was that the changes were one-sided proposals which 

represented what the plaintiff, as communicated by Mr. d’Arceuil, considered to be 

useful to him after contract. The said changes were contained in the document drafted 

by Mr. d’Arceuil on behalf of the plaintiff described as an ‘Amended Agreement for 

Sale of Land’ being the amendment of the 22nd January Agreement as at 1st April 2016 

which was signed by the plaintiff alone containing terms vastly different from the 

existing Agreement. On Mr. d’Arceuil’s own showing, he did not expect the Vendor 

to sign the Agreement, and that this was simply to provoke a response, to bring the 

defendants back to the negotiating table. The terms stated in there therefore did not by 

implication, represent what the parties had agreed at any time. 

 

184. While it was not wrong for a party to seek a change in terms post contract, what was 

unacceptable in the plaintiff’s conduct was to pretend that what he wished for, had in 

fact been agreed upon. And not only that, but the plaintiff’s pretence continued even 

after the notice of termination was served.  

 

185. It is trite that a unilateral notification by one party to the other, in the absence of 

agreement, cannot constitute a variation of a contract. See: Cowey v Liberian 
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Operations Ltd [1966] 2 Lloyd’s Reps 45, cited in T. Comedy (UK) Ltd v. Easy 

Managed Transport Ltd. [2007] 2 Lloyd’s Rep 397 at [29] 

 

186. The requirement of a written agreement signed by the parties to effect a variation in 

accordance with Clause 11(6) of the Agreement appears to have been misapprehended 

by the plaintiff who in his submissions, seeks to persuade the court, citing the dictum 

of Males J in C&S Associates UK Limited V. Enterprise Insurance Company PLC 

Neutral Citation Number: [2015] EWHC 3757 (Comm) in which he held that the 

requirement of writing for the effecting of a variation need not be formal, but may be 

contained in emails.  

 

187. I am not persuaded that such is applicable in the instant matter for, Clause 11(6) of the 

executed Agreement does not simply require writing, it clearly provides for variation 

by another written agreement signed by the parties.  

 

188. But the premise of the plaintiff’s argument which he urges on the court is flawed, for 

the email exchanges between the two attorneys demonstrate that while Mr. d’Arceuil 

alleged an agreement to vary the executed Agreement, the 5th defendant acting for the 

defendant rejected all such allegations, intimations and suggestions of any such 

agreement reached between the parties.  

 

189. As was observed by the Supreme Court (United Kingdom) in MWB Business 

Exchange Centres Ltd v. Rock Advertising Ltd [2018] UKSC 24, the law must give 

effect to a contractual provision requiring specified formalities to be observed for 

variation, including the instant “no oral modification provision”, save in a situation 

that may give rise to estoppel, as when the parties subsequently agree to dispense with 

the formality.  
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190. There is no evidence of any agreement to dispense with the formality provided for in 

Clause 11(6) of the Agreement. Indeed it is manifest from Mr. d’Arceuil’s emails that 

the plaintiff recognised that any alleged change in agreement had to be agreed between 

the parties and the executed Agreement amended accordingly.  This is what the 

plaintiff laboured for, serving up his version of events in emails to the 5th defendant 

which he as Attorney for the defendants, rejected each time. 

 

191. The court will accept that the parties had bound themselves with their agreement 

(Clause 11(6)), that any variation ought to be in writing executed by the parties, and 

such must be upheld.  

 

192. I have already observed that the plaintiff’s continued insistence that the executed 

Agreement was varied, was not supported by the evidence and represented a unilateral 

communication by the plaintiff per Mr. d’Arceuil, incapable of binding the defendants 

as a variation of the terms of the executed Agreement of 22nd January. 

 

The need for an Amended Agreement 

i. The Wrong Purchaser 

193. The executed Agreement was between a Vendor (1,2,3,4, and 6th defendants), and a 

Purchaser which was stated to be Saint James Holding Ltd. The name Saint James 

Holdings Ltd, came up pre-contract. Although the plaintiff denied any knowledge or 

acquaintance with the name in his witness statement, he admitted in cross-examination 

that in fact it was he who gave the name to the 1st defendant as the name of the 

prospective Purchaser.  

 

194. The name thereafter appeared in Mr. d’Arceuil’s correspondence of 6th December 

2015 under the head: “Purchase of Dock Direct and additional assets” in this manner:  
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“The parties to the above transactions are Ian Harrison (Shareholder in Dock Direct 

Dock [sic] Ltd and Saint James Holdings Ltd (“Saint James” or “Nominee”) (initially 

and until formed) by nominees Gregory Lee and Paul Joseph”.  

As it turned out, the company was never formed. In his witness statement, Mr. Paul 

Joseph stated that as the transaction progressed, he was not to become a Purchaser, 

but a sweat equity owner, once the purchase was done.  There was however no doubt 

that the plaintiff was the Purchaser, being the beneficial owner of what was thought 

to be in existence but was not. The plaintiff throughout the transaction operated as the 

Purchaser, including at Vista Azul when he made the proposal regarding the 

Purchaser’s completion obligation.  

 

195. The documentary evidence also makes manifest that the parties negotiated in that 

name, and worked with that name in their drafts all the way to contract and beyond. 

That the  company was never formed, a fact known to the plaintiff, was not brought 

to the attention of the Vendor up to the time the notice of termination was served.   

 

196. Undoubtedly, the plaintiff, who first supplied the name to the Vendor ought to have 

brought this to the attention of the 5th defendant who as an Attorney at MSO, 

represented the defendants. And this is so especially as in the precontract negotiations 

as evidenced by the email of Mr. d’Arceuil acting for the purchaser, to the 5th 

defendant acting for the Vendor, it was indicated that the plaintiff and Mr. Paul Joseph 

were nominees until the company Saint James Holdings Ltd was formed.  

 

197. It is evident therefore that the Vendor who throughout the negotiations and the life of 

the contract, was not apprised of the fact that the company was not formed, held the 

mistaken belief that it was. This was the Vendor’s mistake, and the mistake was held 
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by the Vendor alone as the fact that the company was never incorporated was within 

the knowledge of the Purchaser.  

 

198. That the plaintiff who knew the company did not exist considered himself the 

Purchaser is plain from his dealings with the Vendor, including the plaintiff’s role as 

presumed Purchaser at the Vista Azul meeting.  

 

199. It is also noteworthy that in correspondence both pre-contract and post contract, the 

plaintiff was so referenced in Mr. d’Arceuil’s emails to the 5th defendant. 

Furthermore, in the affidavit the plaintiff swore to in support of the caution after the 

Agreement was terminated, he described himself as such.  

 

But most importantly, capacity in which the plaintiff commenced this suit is as 

‘Intended Purchaser’ and he described himself in these words in pleading:  

 

“The Plaintiff GREGORY MICHAEL ANDREW LEE (LEE) whose address for service 

is the office of Phillipson d’Arceuil attorney(s…is and was at all material times the 

agreed intended purchaser under an instrument captioned “agreement for sale under 

which a deposit was paid to the 1st to 4th and 6th Defendants”. 

200. It is instructive that before the notice of termination was served, the plaintiff 

did not at anytime repudiate the Agreement for this obvious mistake contained in all 

the drafts of the Agreement and the final Agreement which was executed. It is also 

instructive that while a number of matters were raised for the plaintiff as amounting 

to issues with the Agreement, the name was never  raised as wrong and requiring the 

amendment of the Agreement, until after its termination. 

 

201. Thus, the mistake regarding the identity of the Purchaser, that it was the plaintiff, 

rather than the never formed Saint James Holdings Limited, was the Vendor’s alone, 
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a fact known to the real Purchaser (the plaintiff) and which he did not bring to the 

attention of the Vendor at any time during the life of the Agreement.  

 

202. During the cross-examination of the 5th defendant, an argument was made that the 

Vendor ought to have verified if the company was formed, and that not having done 

so, must be responsible for the mistake of contracting with a non-existent company. It 

is an argument that fails to find favour, for in all the circumstances of the case, the 

plaintiff who gave the name to the Vendor and who knew that the company was never 

formed but dealt with the Vendor in that name throughout the life of the Agreement 

must be held to be the one who had the duty to point out the mistake to the Vendor, 

not the other way round.  

 

203. While a mistake as fundamental as the identity of a party may vitiate a contract, this 

is a circumstance in which the mistake will not vitiate the contract, for, in the first 

place, as I have found, it was within the knowledge of the plaintiff that the company 

Saint James Holdings was never incorporated so that he could not be held to have 

operated under a mistake. But it seems to me that even if both parties laboured under 

the common mistake that the company was incorporated, as the plaintiff contends, the 

mistake was not such as to vitiate the contract when the second Party was in no doubt 

that the plaintiff was the Purchaser. 

 

204. The plaintiff has argued that the wrong name of the Purchaser affects the validity of 

the Agreement they admit was valid at the point of execution. They pray for an order 

of rectification of the name to cure the said ‘defect’. In response, the defendants have 

argued that as the name of a party is not a term of the contract, such may not be 

rectified. I disagree that the contract’s validity was affected, or that such a course is 

necessary. 
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205. In my research, the closest I came to rectification of a name in a contract was the case 

of Liberty Mercian Ltd v. Cuddy Civil Engineering Ltd [2013] EWHC 2688 (TCC), 

however, the facts of that case (a contract with one company  but which was actually 

executed by a different company albeit in the same group) do not appear to be on fours 

with this matter in which the recorded Purchaser in the Agreement was actually a non-

existent company, and the matter was within the knowledge of the party who now 

complains of the “defect”. In any event, I do not consider this circumstance to be one 

requiring rectification as I have discussed. 

 

206. It is my view, for the matters I have discussed, that the plaintiff who operated as the 

Purchaser and hoped the take the advantage of the contract (as he described himself 

as Intended Purchaser and beneficial owner of the property under contract), and even 

brought this suit in that capacity as per his pleading, was sufficiently identified with 

the Purchaser, that the mistake could not affect the Agreement itself.  

 

207. He must be held to be bound by the Agreement. 

Wrong Size of Land 

208. Included in the sale of the land in the executed Agreement, was a parcel: 60607/35 

misdescribed in the executed Agreement as containing 2.10 acres instead of the 2.01 

acres that represented the intention of the parties. The intent to transfer 2.01 acres 

rather than 2.10 acres is clear from the Land Register which describes the land as 

containing 2.01 acres. The intent of the parties is manifest in that the Agreement was 

made referable to the Land Register which is a public record, and which was attached 

to the Agreement.  

 

209. When the error in the Agreement was pointed out to the defendants post contract (it 

having been discovered during the evaluation by BCQS), the defendants owned it as 
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a typographical error, pointing to the Land Register as the public record that accurately 

reflected the parties’ intention.  

 

210. The parties have both argued for a rectification, the plaintiff, as part of a holistic and 

wholesale amendment to the Agreement, and the defendants’ as just the size which 

they own to be a typographical error.  

In Frederick E Rose (London) Ltd v. William H. Pim Jnr & Co. Ltd [1953] 2 QB 

450, 461 it was held: “…In order to get rectification, it is necessary to show that the 

parties were in complete agreement on the terms of their contract, but by an error 

wrote them down wrongly, and in this regard, in order to ascertain the terms of their 

contract, you do not look into the inner minds of the parties – into their intentions- 

any more than you do in the formation of any other contract. You look to their outward 

acts, that is, at what they said or wrote to one another in coming to their agreement 

and then compare it with the document that they have signed. If you can predicate 

with certainty what their contract was, and that it is, by a common mistake, wrongly 

expressed in the document, then you rectify the document; but nothing less will suffice. 

…” In the land Register, the land described as 60607/35 contains 2.01 acres.  

 

211. The transaction to purchase the said piece of land made its description referable to the 

Land Register. There is no doubt therefore that the parties intended to write 2.01 acres 

instead of 2.10 acres. An order for rectification would not be out of place in the 

circumstances.  

 

A change in transaction - the 6th defendant:  

212. It is worthy of note that from the outset, the transaction with regard to the 6th 

defendant was that its shares as well as its assets and that of its subsidiaries would be 
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acquired along with its licences. In time, the said transaction was merged with the land 

sale transaction.  

213. During the pre-contract negotiations, the question of management accounts of the 6th 

defendant came up. In an email of 14th December, 2015, Mr. d’Arceuil asked for 

confirmation that the 6th defendant had no management accounts and he received a 

response from the 5th defendant confirming such.  

 

214. It is therefore evident, that as early as December 2015, the plaintiff through his 

Attorney was apprised that there were no management accounts. The lack of 

management accounts was therefore not a new circumstance that became known after 

contract; it was known to the plaintiff at the time of contract and accepted as part of 

the negotiations.  

 

215. The plaintiff now cites provisions of the Companies Ordinance which mandate the 

keeping of financial records to contend that the 6th defendant had contravened statute 

and could not lawfully transfer its shares. This is the basis of the plaintiff’s argument 

that the existing Agreement must be amended for the sale of the assets of the 6th 

defendant rather than for it to purport to sell its shares to the plaintiff.   

 

216. There is no gainsaying that the law will not enforce an illegal contract, but this is not 

one. 

S. 134 of the Companies Ordinance 2017 (Reprint Published on 09/11/18) provides: 

“134. (1) A company shall keep records that—  

(a) are sufficient to show and explain the company’s transactions; and  

(b) will, at any time, enable the financial position of the company to be determined 

with reasonable accuracy;  

including all underlying documentation.   
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(2) For the purposes of this section, “underlying documentation” includes invoices, 

receipts, contracts and any other documents that—  

(a) evidence—   

(i) a transaction entered into by the company;  

(ii) a sum of money received or expended by the company; or  

(iii) an asset or liability of the company; or  

(b) assist in determining the financial position of the company.   

(3) A company that contravenes this section commits an offence and is liable on 

summary conviction to a fine of $50,000.” 

 

217. My reading of the said provision requiring accounts is to provide financial information 

to members of the public who might wish to have dealings with that company. While 

a lack of such accounts attracted criminal sanctions, there was no provision that such 

would affect the validity of contracts entered into by the company.  

 

218. In the instant matter, it is a fact that on 14th December 2015, the 5th defendant 

confirmed to Mr. d’Arceuil that the 6th defendant had no management accounts. This 

admission calls into question the evidence of the 1st defendant that the 6th defendant 

in fact had financial information which he provided to the Purchaser. Even so, there 

is no denying that the confirmation that the 6th defendant had no management 

accounts, provided during pre-contract negotiations, was therefore known to the 

plaintiff who despite such knowledge went ahead with the transaction.  

 

219. There is abundant evidence that with the said confirmation regarding the 6th defendant 

which was sold as a going concern, the privies of the plaintiff: Mr. Paul Joseph, Mr 

Lloyd Perkins and Mr. Rhone Kelly, produced a lot of accounting work, using the 

information supplied by the 1st defendant, and applied different scenarios and 
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permutations, to establish the financial implications of purchasing the 6th defendant 

as a going concern before and after the contract date of 22nd January. The purpose 

was to obtain financing from the bank, as was shown in an email of 10th of February, 

in which Mr. d’Arceuil, referencing the need to access funds from a commercial bank 

or other third party, raised the issue of Clause 7 of the Agreement and sought an 

amendment to the 22nd January Agreement to allow for joint possession and control 

between the parties, in order that the Purchaser would work with the Vendor to “assist 

in generating sales, records, accounts and banking activity in respect of the business 

so that proper bank and financial statements may be remitted to 3rd party lenders…”. 

On that occasion, while the 1st defendant firmly refused an amendment, he promised 

to “offer full cooperation and assistance…pending the closing date” to the plaintiff’s 

agents whom he named as Rhone Kelly and Paul Joseph. He also offered if required, 

to provide all financial records and details of transactions in his possession and further, 

to execute a letter to that effect if such would assist the plaintiff. 

 

220. There was no whisper of illegality (now alleged), or surprise, and certainly, no 

mention of repudiation by the plaintiff of the Agreement or any part of it, for that 

reason. Thus, the Purchaser, having been apprised of the fact that the 6th defendant 

had no management accounts before the Agreement was signed on 22nd January, the 

plaintiff as Purchaser, will be fixed with the knowledge that he took the 6th defendant 

with the said knowledge that it had no management accounts. Relevant to this 

consideration is the question of the import of the lack of management accounts. Was 

it a serious issue that went to the root of the agreement to sell the 6th defendant as a 

going concern? The plaintiff has not sought a rescission of the sale of the 6th defendant 

for its alleged contravention of statute, but seeks to take assets rather than shares.  It 

seems to me that no loss would be occasioned to the plaintiff with regard to the sale 

of shares contained in the executed Agreement, for whether it was the assets that were 
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sold or the shares, there would be no material difference to the sale of the 6th 

defendant, as a going concern.  

 

221. For these reasons, the plaintiff cannot now be permitted to set it up as a flaw in the 

Agreement to aid him to resile from the sale of shares, just to support his present 

narrative that the executed Agreement was in fact, inchoate. Indeed, the argument 

appears to be an afterthought, to aid the plaintiff in his contriving to get out of a 

contract he has admitted was valid at the point of execution.   

 

A new purchase price 

222. The plaintiff alleges that post closing, it came to his notice that the properties held by 

the 3rd defendant on lease with an option to purchase, Lots 60605/74-77 (the Apex 

lands) could not be transferred to him, so that he would have to make arrangements to 

acquire them separately and directly. He alleged that it was this that led to an 

agreement between the parties that the sale price had to be reduced by US$500,000.  

 

223. The defendants have denied that this was in fact the case; they aver that they were in 

the position to transfer the land under the executed Agreement. The defendants’ 

version is corroborated by the documentation sent by email to Mr. d'Arceuil on the 

day of closing which set out the closing documents attached. Listed among the 

documents were “Transfer Deed- Parcel 60605/74-77 (inclusive) Norway & Five 

Cays, Providenciales, the evidence that as at the day of closing, the Vendor was in the 

position to transfer the said parcels of land referred to as the Apex lands. Thus the 

premise that the Vendor had no title or right to convey the land, so that the Purchaser 

had to acquire it separately, was not made out. 
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224. Nor was there evidence in support of the plaintiff’s allegation that the 1st defendant 

agreed to such at the Vista Azul meeting. This allegation is belied by the fact that the 

clarifying emails between the two attorneys after that meeting, failed to mention such 

agreement. Furthermore, the documentary evidence contained in subsequent emails 

suggest that the matter of a price reduction was a proposal made to the defendants per 

Mr. d’Arceuil’s email to the 5th defendant, rather than a matter agreed between the 

parties.  

 

225. Thus, short of making his allegation, no evidence of any such agreement by the 

parties’ post-contract, was adduced by the plaintiff to corroborate his assertion in the 

face of the defendants’ denial of the alleged agreement, or to establish the premise of 

the need for direct purchase of the Apex lands, a matter denied by the defendants.  

 

226. In my consideration of the said matters of textual inaccuracies, issues regarding the 

sale of the 6th defendant, and the Apex lands under the Agreement, all of which were 

either known to the plaintiff or were discoverable by reasonable diligence before the 

contract was signed, I find that none go to the root of the contract to affect its validity 

or to render it inchoate as the plaintiff asserts. 

 

227. I do not find therefore, that there has been a demonstration that short of actually 

varying the executed Agreement, there was in fact a need to do so before the executed 

Agreement could be enforceable, as alleged by the plaintiff.  

 

Effect of Lack of an Amended Agreement 

228. The plaintiff alleges that it was because the defendants had withheld a required 

amended Agreement which would reflect the parties’ Agreement, that he had been 

unable to complete the transaction either on the closing date of 7th March, within two 
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weeks of the default notice of 7th April, or by 27th June when the defendants purported 

to terminate the Agreement.  

 

229. I have already held that the evidence does not show that there was a variation or 

agreement to vary the executed Agreement.  

 

230. The question remains as to whether it was the lack of the desired amendment that 

prevented the plaintiff from raising funds.  

 

231. There is ample evidence that the plaintiff’s team dealt with FCIB regarding the matter 

of the plaintiff’s proposal to assume the 6th defendant’s debt. There is also evidence 

that the team tried unsuccessfully to acquire a loan from Scotiabank.  

 

232. Doubtless, if such had been the case (that the plaintiff was prevented from raising 

funds), it would have been unreasonable for the defendants to demand performance, 

as by refusing the amendment required by the financial institution, the defendants 

would have contributed to the plaintiff’s inability to raise the required funds and the 

consequent default.  

But such a circumstance would have been a material fact indeed, that should have 

been pleaded, and proven by cogent evidence. Yet no evidence from any of the banks 

the plaintiff dealt with: FCIB (for the proposed debt assumption), or Scotiabank (for 

a loan) was adduced, and no documentary evidence from either bank demanding such 

amendment or even querying any of the matters now being raised as affecting the 

validity of the executed Agreement, was tendered in evidence.  

 

233. Indeed, as was observed by the defendants in argument, the plaintiff appeared to know 

next to nothing about the financial dealings with financial institutions. During the 

cross-examination of the plaintiff, it was painfully obvious that he had not had any 
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personal dealings with the bank. He averred that he left all such things to Mr. d’Arceuil 

and Mr. Lloyd Perkins. The former dissociated himself from the said dealings, but no 

other evidence, from Mr Lloyd Perkins or from the bank’s officials was adduced.  

 

234. There was thus no demonstration that the lack of an amended agreement was 

responsible for the inability of the plaintiff to raise funds to complete the transaction 

before the notice of termination was served, three months after the closing date. 

 

Termination 

235. The plaintiff asserts that the termination was wrongful. Among the matters he pleads 

are, that the defendants purported to rely on the terms of an ‘unamended agreement’ 

and without reference to the alleged variation, to terminate the Agreement.  

 

236. I have set out before now my reasons for holding that there was no variation of the 

Agreement of the 22nd of January despite the insistence of the plaintiff to the contrary. 

Nor was a case made that any subsequent events made the Agreement “flawed” and 

“unenforceable” and therefore required such amendment, as the plaintiff alleges. 

There was also no evidence that the lack of an amended agreement is what kept the 

plaintiff as Purchaser from performance of his obligation.  

 

237. In the circumstance, it was open to the defendants to have recourse to the default 

provisions in the executed Agreement which the plaintiff appeared to have lost sight 

of, but of which the 5th defendant continually reminded the plaintiff. Clause 10 (2) of 

the Agreement as aforesaid, provided that the Vendor could terminate the agreement 

for the Purchaser’s default which was not cured within fourteen days of the Purchaser 

being notified of the default. The consequence was that the deposit paid would be 

forfeited as agreed upon damages for breach.  
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238. The closing date of the Agreement was 7th March 2016. On that date, the 5th defendant 

sent the agreed closing documents to the plaintiff. The next day, the 5th defendant 

reached out by email to the plaintiff to enquire of his arrangements for closing, 

including his financial arrangements with both Scotiabank and FCIB.  

During this time, the defendants received information from Mr. d’Arceuil regarding 

the plaintiff’s dealings with the bank and the valuation that had been commissioned. 

While the 5th defendant reminded the plaintiff that he was in default, the defendants 

did not serve the requisite notice of default until 7th April 2016.  

 

The Notice of Default 

239. When the defendants did serve the default notice on 7th April 2016, they requested that 

the default be cured within fourteen days in accordance with the terms of the executed 

Agreement.  

 

240. I am not impressed by the invitation of the learned Queen’s Counsel representing the 

plaintiff to find that the defendants’ citing of 7th March as the closing date in the 

notice of default, was unreasonable due to the alleged variation. As I have held, the 

executed Agreement of 22nd January was not varied. Thus, the contractual date of 

completion: 7th March 2016 was the only date that stood as the contractual date, 

although it was not enforced by the Vendor, for good reason. It was therefore not 

improper for reference to be made to that date, although a month had elapsed since 

that date, to put the notice of default in context.  

 

241. While I find learned Queen’s Counsel’s industry in the thorough research into the 

subject of ‘implied terms in a contract” enthralling, I find same wholly inapplicable 

to the present circumstance in which she wrongly asserts that “…pursuant to the terms 
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of the January Agreement as amended in February 2016 the Completion date of the 

7th March 2016 no longer applied and as such the Purchaser’s failure to complete by 

the said time was not a default which could have been referenced in the default notice.  

…In circumstances where the agreement was amended to provide that the Purchaser 

would take over the 6th Defendant’s loan just a few days before the 7th March, by 

necessity and common sense the Closing date in the January Agreement was 

recognized as no longer effective or impliedly amended from being the 7th March 

2016 to within “a reasonable time after the February variation, having regard to the 

terms of the amendment” 

 

242. I have held that there was no amendment in February 2016, as alleged, and it is 

manifest that the principle invoked on behalf of the plaintiff, that a change in 

completion time was an implied term of the varied agreement, assumes the premise of 

a non-existent variation.   

 

The Notice of Termination 

243. Two months after the default notice, the plaintiff’s obligation not having been 

performed, the defendants served a letter of termination on the 27th of June 2016.  

 

244. The learned QC, makes some forceful arguments challenging the propriety of the 

notice of termination that was served by the defendants, alleging that it was defective 

for failure to specify the breach.  

 

245. It is also difficult to appreciate the force of the argument in the face of the content of 

the notice which followed the notice of default issued two months before the said 

notice. The notice of termination read:  
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“The Closing Date pursuant to the Agreement is 7th March 2016. You have failed to 

fulfil your obligations and to close the transaction pursuant to the Agreement”. 

Admittedly, the expression “failed to fulfil your obligations” would be vague and even 

ambiguous if the plaintiff had performed any obligation beyond the payment of the 

deposit or was required to perform any obligation beyond closing the transaction, 

which was contained in the notice of default. In that circumstance, the lack of 

specificity regarding what had been left undone, would have rendered the notice 

inadequate as argued.  

 

246. In the present circumstance however, the outstanding obligation, after the service of 

the notice of default, was the completion of the transaction. That there was a failure 

of this, was clear from the notice.  

 

247. In my judgment therefore, the notice was adequate, as it gave the plaintiff sufficient 

reason, being the failure to complete the transaction which is what he had been called 

upon to do in the default notice of 7th April.   

 

248. The question raised by these arguments, is whether the termination which led to the 

forfeiture of the deposit was lawfully done.  

I have already held that there was nothing deficient about the default notice, nor was 

it wrong for it to refer to the closing date of 7th March. Although there is no evidence 

that there was any variation as to closing date, my view of the latter would have been 

different, if the vendor on February 29th, having agreed to permit the plaintiff to 

explore the debt takeover, the defendants had insisted on completion on the closing 

date of 7th March.  
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249. Indeed on 7th March, the 5th defendant sent the closing documents on behalf of the 

other defendants after 4 pm, indicating as he admitted during cross-examination, that  

he had not, in view of the circumstances, expected the plaintiff to be in a position to 

close that day. His actions on the day following give credence to his assertion, for he 

wrote to Mr. d’Arceuil to enquire of the status of the plaintiff’s discussion with the 

bank.  

On the 21st of March the 5th defendant sent the following email to Mr d’Arceuil: 

“As you are aware, this transaction was due to close two weeks ago – on Monday 7 

March 2016. 

We have not heard from you substantively since then and in particular, have not had 

a response to our email of 8 March enquiring as to the status of negotiations with 

Scotiabank and FCIB and enquiring when you anticipate your clients being in a 

position to close the transaction. 

We would remind you that your clients have paid a deposit of $250,000.00 that would 

be forfeited in the event that your clients do not fulfill their obligations pursuant to the 

Sale & Purchase Agreement. 

Our clients have been very patient to date but now need some assurances and certainty 

as to when the transaction will close. To that end, please let us of have written 

responses to the following as soon as possible 

1. When do your clients intend to close the transaction? 

2. Have your clients submitted a formal request for financing to either Scotiabank, 

FCIB and/or any other entity? What is the status of those applications? 

3. Why did your clients leave the question of how they would finance the purchase to 

a few days prior to the closing date? 

Please revert on the foregoing as a matter of urgency so that our client can assess its 

position.” 
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He received this reply:  

“I’m instructed as follows: 

1. The parties i.e. Buyer/ Seller (Lee, Joseph & Harrison etc.) have agreed to take 

over existing facilities at FCIB since going to contract and as a matter of ongoing 

talks. 

2. The bank is amenable subject to valuation. A valuation is commissioned with BCQS 

in this regard BCQS seeks. The parties are beyond a formal request and talks are 

advanced towards completion of the new loan facilities. 

(a.) The extent of freehold land being purchased (five acres?) and 

(b.) The amount of the private lands. 

3. BCQS wanted to release the valuation today subject to 2 above. 

4. The matter of financing is a new development, as agreed by the parties, after going 

to contract, as per 1 above. 

Completion, as per the new arrangements is a reasonable time after the valuations 

are in. I will review the agreement pending your response on 2 above regarding the 

extent of the acreage, freehold and leasehold.”  

 

250. The 5th defendant wrote immediately to reject the assertion that the matter of financing 

was a new development. Clearly, Mr. d’Arceuil was maintaining the narrative that the 

parties had altered their agreement, which was denied by the 5th defendant. Two weeks 

later, on the 7th of April, the defendants served their notice of default under Clause 

10(2) of the Agreement.  

 

251. There is no controversy that time was not expressed to be of the essence of the 

contract. That much was evident from the conduct of the parties after the contract was 

signed and the deposit was paid, even if the 5th defendant repeatedly reminded the 

plaintiff of the closing date.  
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The said conduct consisted of the concurrence of the 1st defendant to the possibility 

of the plaintiff assuming the 6th defendant’s debt, seven days before the closing date. 

The 5th defendant’s email of 8th March, enquiring of the status of the plaintiff’s 

dealings with the bank also spoke volumes, that the failure of the plaintiff to close on 

that day was not considered a breach.  

 

252. By the 21st of March however, the 5th defendant’s email on behalf of the defendants 

suggested dissatisfaction of the perceived dilatory attitude of the plaintiff. On the 7th 

of April, the defendants served the default notice.  

 

253. After service of the default notice, Mr. d’Arceuil wrote to the 5th defendant on the 22nd 

of April, also on the 11th of May, and then on 2nd of June.  

In the 11th of May email, Mr. d’Arceuil made no reference to the letter of termination 

but went on to inform the 5th defendant that the Agreement required some changes, 

being, a price abatement and a change in the transaction relating to the 6th defendant, 

converting a sale of shares to a sale of assets.   

 

254. Not having received any response to this, Mr. d’Arceuil in the 2nd of June email - as 

if his request for an alteration in the material term of the sale of shares had been agreed 

between the parties - went on to inform the 5th defendant that the Purchaser was in 

talks with the bank regarding the purchase of assets of the 6th defendant. 

To this, the 5th defendant replied on 8th June, reminding the plaintiff through Mr 

d’Arceuil, of the default notice of 7th April which gave fourteen days for the default 

to be remedied, and the plaintiff’s failure to do so. He warned of the consequence of 

this failure to remedy the default, being that such would entitle the defendants to 

pursue their remedies pursuant to the contract. He further reiterated that the plaintiff 

had been provided with all the available financial information on the 6th defendant. He 
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informed the plaintiff that since the closing date, the vendor had been acting as a 

caretaker pending the completion by the purchaser.  

 

255. On the 27th of June, the defendants served a notice of termination, asserting that same 

was for failure by the plaintiff to complete the transaction. 

While time was not set out as being of the essence in pleading or as an issue, same 

was introduced during cross-examination, and in arguments. While an unpleaded fact 

may not be introduced belatedly, it seems to me that a discussion of time, must be seen 

as integral to a finding of propriety or otherwise of the termination, whether it was 

reasonable of the plaintiff to assume that performance could be at any time, or whether 

it was reasonable of the defendants to serve the notice of termination when they did.   

 

256. It seems to me that while time was not initially expressed to be of the essence of the 

contract, the service of the default notice a month after the closing date, requiring 

performance within fourteen days did make time of the essence from the time of the 

notice. That would mean six weeks after the closing date of 7th March. The plaintiff 

was in breach after that date although due to the circumstances, the contract was not 

enforced. But after 7th April when the default notice was issued, time had been 

introduced as being of the essence, a date for completion having been stated as 

fourteen days of that date: 21st April, 2016. 

 

257. The plaintiff argues that the notice of default could only be served after the expiration 

of a reasonable time as time was not made of the essence. I disagree.   

 

258. In Behzadi v Shaftsbury Hotels [1992] Ch 1 the distinction was made between a 

contract with no time of completion and one with a stated time. The court held that a 

party could serve a notice fixing a new date for completion and making time of the 
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essence of the new date immediately after the original date for completion had passed. 

The court distinguished between an open contract such as Green v Sevin (1879) 13 

Ch. D. 589, 599, where no date for completion is fixed by the contract and the more 

normal case where a completion date is fixed but time is not of the essence of the date 

specified. In the former case the law implies a term that the contract will be completed 

within a reasonable time from the date of the contract, and notice fixing a new 

completion date and making time of the essence of the date cannot be given until there 

has been an unreasonable delay, because it is only then that a breach of the contract 

will have occurred. But in the latter case there is a breach as the date fixed for 

completion has passed.  

 

259. As aforesaid, the plaintiff was in breach after 7th March, and on 7th April, time was 

introduced as being of the essence, a date for completion having been stated as 

fourteen days from that date: 21st April, 2016.  

 

260. Even with the breach, I have had to consider if given the peculiar circumstances of 

this case, the period of six weeks after the closing date was a reasonable time to expect 

completion given the events that happened post-contract, including the proposal of the 

plaintiff at Vista Azul which the first defendant accommodated, allowing the plaintiff 

to deal with FCIB to explore the possibility of debt assumption.  In my judgment, all 

things considered, it was a reasonable time to expect completion. 

 

261. I say so mindful of the fact that while in the peculiar circumstances of this case, it 

would have been manifestly unreasonable of the defendants to serve the default notice 

after the closing date which was just seven days after the meeting at Vista Azul, an 

allowance of one month before service of the default notice was not unreasonable in 

the circumstances of this case, for it seems to me that any disposition of the bank to 
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grant what the plaintiff had requested, would have been apparent to both parties within 

this period.  

 

262. I say this because on 21st March, Mr. d’Arceuil alleged that the bank was amenable to 

the assumption of the 6th defendant’s debt subject to the conclusion of valuation. The 

valuation report was in fact ready on 30th March.  

 

263. Since Mr. d’Arceuil had announced that all was on course with the debt assumption 

transaction, and that all that remained for it to happen was a valuation of the land, it 

was not unreasonable for the Vendor who had forgone the closing date in order that 

the proposed debt assumption may be agreed to by the bank, to expect completion 

soon after 30th March when the valuation report which was said to be the only matter 

standing in the way of the bank’s decision, was submitted.  

 

264. It must be placed in context, that the sale transaction was to enable the first defendant 

to pay off the 6th defendant’s debt with FCIB, and that per the 1st defendant, until that 

was paid, the loan attracted a monthly interest of US$32,000.  

 

265. In these circumstances and having accommodated the Purchaser’s efforts to complete 

the transaction by not enforcing the Agreement on the contractual closing date, it 

seems to me that it was not unreasonable for the Vendor to expect a firm word 

regarding the proposed debt assumption from the plaintiff who sought to assume his 

debt, or the bank to which the monies were owed, now that the awaited valuation was 

concluded. 

 

266. In my view, seven days was ample time for the Vendor, assured that the bank was 

amenable to debt assumption pending completion of valuations which were now in, 
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to trigger performance by now introducing time, which was fourteen days after the 

default notice.   

The notice of default that was served seven days after the awaited valuation was in 

fact submitted, was therefore not an unreasonable thing for the Vendor to do.  

 

267. This was in the context that the plaintiff was at this time, technically in breach of his 

obligation to complete the transaction on the contractual closing date of 7th March, 

although the defendants, had not enforced completion for good reason.   

 

268. As already observed, with the Purchaser being in breach (although for understandable 

reasons), it was not necessary for the Vendor to wait until there had been an 

unreasonable delay in performance following the conclusion of the valuations before 

serving the notice, see: Behzadi v Shaftesbury Hotels Ltd (supra).  

 

269. In serving the notice, the defendants availed themselves of the contractual provision 

that allowed default to be cured within fourteen days – a not unreasonable period, in 

the circumstance of the concluded valuation.  

Thus the element of time for performance was introduced when a completion date of 

21st April (being fourteen days after 7th April) was fixed by the default notice.  

Yet the Vendor did not terminate the contract immediately when by that date, the 

Purchaser had not tendered the purchase price, assumed the debt, or demonstrated that 

the bank would permit the debt assumption.  

 

270. As aforesaid, Mr. d’Arceuil’s emails, post-default notice, continued to state the 

plaintiff’s position as if no notice had been served, proposing variations of such 

material terms as a price reduction, as well as the purchase of assets instead of the 

shares of 6th defendant, and then proceeding to deal with the bank on the presumption 
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that his proposals for variation of the said terms were in fact agreed between the 

parties.   

 

271. The defendants who per the 5th defendant continued to reject the intimation of the 

plaintiff that the existing agreement had been varied, waited two more months to do 

what they had threatened to do after 21st April when the notice of default lapsed.  

 

272. In my judgment, time did not cease to be of the essence after 21st April. Nor were the 

defendants bound to issue another notice of default in the circumstance when time had 

been made of the essence, and the plaintiff per his attorney continued to ignore the 

default notice and tried to substitute new terms for the executed contract, before the 

final act of termination.  

 

273. The termination came over three months after the closing date, and four months after 

the plaintiff made the proposal of debt assumption at Vista Azul.  

 

274. It ought not to be glossed over, that while the defendants waited for the Purchaser to 

complete the contract, he had now changed his stance, alleging that the executed 

Agreement had in fact been varied, and was now demanding that it had to be formally 

amended before he could raise a loan to complete the transaction.  

 

275. While the plaintiff delayed the completion of the executed Agreement, the 1st 

defendant who came into funds, paid off the 6th defendant’s debt and communicated 

this fact on 25th April per the 5th defendant to Mr. d’Arceuil for the plaintiff. 

 

276. In my judgment, if an agreement had indeed been in place for the 6th defendant’s debt 

to be assumed by the plaintiff, the 1st defendant’s act of paying the debt would have 

been ineffectual to cancel out that agreement, especially if the plaintiff had relied upon 
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it, an argument that is being canvassed by the plaintiff. It is in that circumstances that 

the defendants as Vendor could be accused of frustrating the Purchaser’ completion 

as the plaintiff alleges. 

 In this circumstance, however, there was no such agreement, nor as I have observed, 

could there have been such when at Vista Azul, the bank’s permission could not be 

presumed.  

 

277. In my judgment therefore, there was nothing stopping the 1st defendant who was 

servicing that debt at considerable monthly cost, now being in funds, to pay it off. The 

6th defendant’s debt which the plaintiff had sought permission of the bank to be 

allowed to take over, could therefore, no longer be assumed.  

 

278. The 5th defendant on more than one occasion warned the plaintiff through Mr. 

d’Arcueil that the time to perform the agreement was running out as the deadline 

approached. No evidence has been led by the plaintiff that at the time this happened, 

the debt assumption arrangement was on course.  

 

279. It seems to me, that the bank’s allowance of  the payment of the 6th defendant’s debt 

by the 1st defendant despite the plaintiff’s dealings with it, without apparently 

notifying the plaintiff (it was the 5th defendant that informed Mr. d’Arceuil of it), 

would seem to negate Mr. d’Arceuil’s optimistic communication that the bank was 

amenable to the plaintiff’s proposal. 

 

280. At the point of termination, the Purchaser had not tendered the purchase price, evinced 

an intention to do so, or demonstrated the capability to do so.  Rather, the plaintiff, 

through Mr. d’Arceuil proceeded to propose changes to the Agreement and proceeded 

to work with the bank as if there was a varied Agreement, and furthermore,  insisted 
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that a new agreement reflecting new terms he had proposed in emails per his Attorney 

Mr. d’Arceuil, were new terms agreed between the parties.  

 

281. The plaintiff boasted repeatedly during cross-examination of his finances and triple A 

rating at the bank. He also spoke of funds he possessed at the time he lodged the 

caution against the 2nd defendant’s land which he used to purchase a boat for his cruise 

line business, a small hotel and the acquisition of a new office. This was against his 

certain knowledge, as he had been told by the plaintiff, (as recounted by Mr. Rhone 

Kelly), that because the 6th defendant would not be sufficiently profitable on its own 

to enable the potential purchases to service a loan for the intended purchase price, it 

would be necessary for them to have cash. 

 

282. I daresay that the plaintiff, a man of the world, and the astute businessman he 

described himself to be, was not unaware that the 6th defendant’s loan of over 

US$2Million, would attract interest.  

 

283. He had also paid a deposit which he knew would be forfeited as agreed damages in 

the event of his failure to perform his obligation which was the completion of the 

transaction. Given this background, his assertion that he would never put his own 

money in a commercial transaction as the instant one, because “that was what the 

banks (were) for”, did not agree with the story he tried to put forward as one who had 

been dealt a bad hand by the Vendor.  

 

284. With this attitude, it seems to me also, that the plaintiff’s insistence that the defendants 

amend the Agreement on terms he had proposed, was so that he could raise the funds 

to complete the contract on his own terms, and not on any agreed terms.  Perhaps the 

most sincere statement he made in all the proceedings was this answer in cross-
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examination: “No, there was no agreement to an amendment, but we wanted an 

amendment”. 

 His terms, it seems included an insistence which was not grounded in fact, that the 

Agreement had been varied.  

 

285. As I have found, it is neither factual nor accurate to allege (as the plaintiff does), that 

there existed a varied contract with different terms at the time of termination to which 

the defendants ought to have had recourse.  Nor did the plaintiff establish that the lack 

of an amendment to reflect such alleged variation and any of the other matters listed 

by him as requiring an amended document, actually affected his ability to procure the 

requisite financing and to complete the transaction. 

 

286. Thus, terminating the contract for non-completion in the circumstance was neither 

wrongful nor fraudulent as the plaintiff alleges, but in accordance with the provisions 

of the executed Agreement of 22nd January.  

 

287. It was a term of that executed Agreement, that in the event of termination for default 

on the part of the Vendor the deposit would be forfeited as agreed damages. There 

was thus nothing fraudulent about the forfeiture of the said sum or its retention by the 

defendants as Vendor. What was most unfortunate about the plight of the plaintiff was 

that having failed to complete the transaction, and standing to forfeit his deposit under 

Clause 10(2) of the Agreement, he could have availed himself of the provisions of 

Clause 10(3) which provided for the remedying of default by the payment of interest 

of twelve per cent per annum on the balance of the purchase price daily from the 

closing date to the date of actual payment. He did nothing of the sort, he simply chose 

to ignore the notice of termination, and argued that it had no legal effect, without 

availing himself of any remedies. 
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288. It seems to me that the crux of this matter is the plaintiff who having signed a contract 

as purchaser of land and who had made no concrete arrangements for completion, 

realising the consequence of not completing the contract, tried to change the narrative 

by asking to explore the possibility of assuming the debt from the bank, and the later 

proposing changes to the Agreement based on matters that were discoverable by 

reasonable diligence before contract, and then claiming and insisting that a new 

agreement varying the executed Agreement had come into being which should affect 

the performance of his obligations under the executed Agreement.  

 

289. The plaintiff failed to make that case. 

 

Is the plaintiff entitled to the reliefs sought? 

Specific Performance 

290. In his pleading, the plaintiff alleges that he has always been “ready and willing and 

able to complete the varied terms agreed between him and the first defendant...” and 

makes a claim for specific performance of the 22nd January Agreement as varied 

between March and April 2016. 

 

291. A number of issues are inherent in this claim:  

1. There is the matter of the plaintiff’s alleged readiness, ability or willingness to 

perform his obligation.  

In summary, the plaintiff led no evidence to demonstrate that he was at any time in 

a position to tender the purchase price or to indicate his ability or readiness to do so. 

Even at the time he gave evidence in this court, some five years after the fact, there 

was no demonstrated ability, willingness or readiness to complete the contract.  
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Although the plaintiff alleged this in evidence: “I remain, ready, willing and able to 

complete the sale by paying to the vendors the sum by which the loan to FCIB was 

repaid…” on his admission during cross-examination, this was not true, for he 

admitted that he had no money to pay for the land, but that if the defendant would 

give him the amended Agreement he sought, he would take it to the bank and try to 

get a loan to complete the purchase. Admittedly, although the plaintiff amended that 

he would ‘try to get a loan” to a more confident, “I have never been turned down for 

a loan”, in his assertion that all he needed was an amended agreement, his own 

witness asserted that throughout the time of the transaction, the plaintiff and his team 

had not been able to secure a loan and it was not for want of trying. It seems to me 

that not only has the plaintiff not demonstrated that he was in the position of one 

who had the means to complete the transaction, but more than that, by his own 

admission, he was not as “ready, willing and able to complete the sale”, as he averred 

in evidence. 

 

2. There is also the unproven premise of a ‘varied’ Agreement.  

The plaintiff seeks enforcement of a contract of an interest in land upon a contract 

which on his own showing, is an oral one. I have referred to a document drafted by 

Mr. d’Arceuil in August 2016 which is described in its title, as the 22nd January 

Agreement, amended as of the 1st of April 2016. The said ‘Agreement’ recorded in 

that document differed largely from the 22nd January Agreement in such essential 

terms as the contract purchase price, and which he acknowledged were never agreed 

between the parties, but were to interest them in new negotiations.  

I have held that the plaintiff failed to prove that there was any variation in the 

executed Agreement in the terms they canvassed, or at all. 

But even if there had been such variation, it would have been an oral Agreement 

which could not be enforced with respect to the transfer of land, see: s. 37(2) (RLO). 



86 
 

Thus, even if the defendants had been found to be in breach (which is not the case), 

the equitable remedy of specific performance would not be available to him.  

“The jurisdiction to order specific performance of a contractual obligation is 

based on the existence of a valid, enforceable contract” Chitty on Contracts 27-

003 at 1962. 

 

3. There is a clear lack of certainty as to terms 

It seems to me that the lack of certainty regarding the terms, a major one being an 

agreed purchase price would also make specific performance an inappropriate 

remedy, even if the plaintiff were found to be entitled to relief, which is not so. 

Was the Vendor entitled to a purchase price of $2.5 Million as set out in the 

executed Agreement, or to $2 Million as contained in the proposals of Mr. 

d’Arceuil and unilaterally introduced in the document styled ‘Amended 

Agreement’?   

 

4. There is the presumption of the right to a remedy. 

Specific performance is an equitable remedy where damages may not be adequate 

to compensate a claimant for his loss, Chitty on Contracts Vol. 1 General 

Principles 32nd Ed 27-005 at page 1963. Thus, it would be granted in the 

circumstances of breach (or even anticipated breach) of the defendant.  In the 

instant matter, however, I have not found the plaintiff entitled to a remedy as the 

Vendor’s termination did not amount to a repudiatory breach, the Agreement 

having been properly terminated by the Vendor for breach, in accordance with the 

executed Agreement. 

 

For all the said reasons the plaintiff is not entitled to the decree of specific 

performance. 
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Damages 

292. Nor is the plaintiff entitled to damages when the Agreement was lawfully terminated, 

for damages would arise only in the circumstance of a repudiatory breach. As already 

discussed, the termination was lawful, and in accordance with the executed Agreement 

of 22nd January, having come after the defendants had served a notice of default on 

the plaintiff.  

 

293. The plaintiff led evidence of damage he had suffered due to loss of bargain and 

business opportunity and waste caused by the 1st defendant on the land on which the 

plaintiff had hoped to mine quarry, but which now has the resource significantly 

reduced 

 

294. There is no reason to delve into a discussion of the merits of such claim, with the 

holding that the Agreement was lawfully terminated, and that the Purchaser was 

thereafter, lawfully free to deal with other parties in relation to the land which was the 

subject matter of the Agreement. The plaintiff’s dealings with CBMS and the quarry 

they removed, in respect of which much evidence was led by the parties and experts, 

is therefore not a subject this court should entertain as representing any loss to the 

plaintiff. 

 

295. The claim of the plaintiff for damages in this regard has no merit and must fail 

accordingly.  

 

Unjust Enrichment 

296. The plaintiff asserts that “a. the Defendant received US$250,000.00 as a deposit in 

the matter herein and was thereby enriched at the Claimant’s expense. b. The said 
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enrichment is unjust as the consideration being the transfer of the property in the 

matter has failed; the Plaintiff was not in breach of the same under the amended 

terms; the Defendant repudiated the contract by wrongfully terminating the same” 

 

297. Unjust enrichment arises in circumstances where a contract entered into by parties is 

not performed by a party - conduct resulting in a failure of consideration. In this 

regard, the defendant must have received a benefit and be thus enriched at the 

claimant’s expense. Furthermore, the facts must be such that it would be unjust to 

permit the receiver of the consideration to retain the benefit, see: per Lord Steyn in 

Banque Financiere v Parc (Battersea) [1998] UKHL 7. 

 

298. Because the plaintiff has made a claim for unjust enrichment, it is important to set out 

the basics of that doctrine which arises from a failure of consideration. In  Fibroska 

Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd [1943]AC 32, A case in 

which a contract for the supply by the respondents of special machinery to be 

manufactured by them became frustrated on account of the outbreak of war, their 

Lordships espoused ‘no man should profit from another’s loss’ thus: ‘It is clear that 

any civilised system of law is bound to provide remedies for cases of what has been 

called unjust enrichment or unjust benefit, that is to prevent a man from retaining the 

money of or some benefit derived from another which it is against conscience that he 

should keep. Such remedies in English law are generically different from remedies in 

contract or in tort and are now recognised to fall within a third category of the 

common law which has been called quasi-contract or restitution.’ Per Viscount 

Salmon LC: “when one is considering the law of failure of consideration and of the 

quasi-contractual right to recover money on that ground, it is, generally speaking, not 

the promise which is referred to as the consideration, but the performance of the 

promise…” and ‘In English law, an enforceable contract may be formed by an 
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exchange of a promise for a promise, or by the exchange of a promise for an act . . . 

but when one is considering the law of failure of consideration and of the quasi-

contractual right to recover money on that ground, it is, generally speaking, not the 

promise which is referred to as the consideration, but the performance of the promise.’ 

 

299. The instant matter must be distinguished from circumstances that invite the operation 

the doctrine of unjust enrichment. This is because this was not a situation in which the 

Purchaser having performed his obligation and the Vendor taking the benefit of it, had 

failed to perform their obligation for which the benefit was given. It is in such a 

circumstance that it would be unjust for them to retain the benefit of the money that 

had come to them from the Purchaser.  In this matter, the parties provided for the 

circumstance of default in the performance of a party’s obligation in this manner: if it 

was the Vendor’s default, all monies paid to it would be returned to the Purchaser with 

interest; if the Purchaser’s, the deposit paid would be forfeited as agreed damages. 

The latter circumstance is what occurred here when the deposit of $250, 000 was 

forfeited by the Purchaser who had failed to complete the transaction, and was retained 

by the Vendor as agreed damages in the circumstance.  It is the eventuality of which 

the 5th defendant as Attorney for the Vendor, desirous of the Purchaser’s performance, 

reminded the latter in more than one email.  

 

300. To give context (while mindful of the tedium of the continual rehearsing of the facts 

of this case), I will simply provide this summary: the contract for the sale of land and 

a company as a going concern, which the parties entered into on 22nd January with a 

closing date of 7th March, was, as late as 27th June, not performed by the Purchaser 

who had assumed the obligation of tendering the purchase price. On the other hand, 

on the closing date of 7th March, the Attorney of the Vendor sent the closing papers to 

the plaintiff, showing their readiness to perform their obligation of transferring the 
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subject properties to the plaintiff, but refrained from pressing for the Purchaser’s 

performance on that date for reasons exhaustively considered in this judgment.   

 

301. No time after that date did the Purchaser tender the purchase price which was his 

assumed obligation under contract. On 27th June when the Vendor served the notice 

of termination, there was no demonstration that the Purchaser was in a position to 

complete the transaction. In that circumstance of default of the performance of the 

Purchaser’s obligation, the Vendor having served a notice of default two months 

earlier, the Agreement was terminated with the consequence of forfeiture of the 

deposit paid as agreed damage. This was in accordance with the terms of the parties’ 

executed Agreement (Clause 10(2)).  

 

302. The Vendor’s retention of the deposit as agreed damages for the Purchaser’s failure 

to perform his obligation of completing the sale/purchase transaction, was neither 

wrongful, nor fraudulent, and there was no element of unjust enrichment in it.  

 

303. The plaintiff’s claim for damages grounded on such allegation, must also therefore 

fail. 

 

The case against the 5th Defendant 

1. Breach of Duty 

304. The plaintiff’s case against the 5th defendant has been set out before now, grounded 

on an allegation that the said Attorney acted improperly, in breach of his alleged duty 

as stakeholder of the plaintiff’s funds, as well as wrongfully advising or facilitating 

the defendant’s termination of the Agreement upon which the plaintiff claimed part 

performance, and enforcing the forfeiture clause in the Agreement. The plaintiff 

claims damages for breach of duty against the 5th defendant. 
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305. The crux of the plaintiff’s case alleging breach of duty, is grounded on the forfeiture 

by the Purchaser of the deposit of $250,000 which was paid at the office of Miller 

Simons O’Sullivan (MSO) Attorneys of the Vendor.  

The deposit had been paid upon the signing of the Agreement by Mr. Allan 

Hutchinson on behalf of the Purchaser, pursuant to the Agreement of 22nd January 

which provided in Clause 4.1 thereof that: ““The Purchaser shall, on signing hereof, 

pay to the Vendor’s Attorneys as agents for the Vendor, the sum of Two Hundred and 

Fifty Thousand United States Dollars (US$250,000.00) by way of deposit “the 

Deposit” and in part payment of the purchase price.” [my emphasis] 

 

306. The Attorneys of the defendants (described as agents for the Vendor in the receipt of 

the deposit of $250,000), was the firm Miller Simons O’Sullivan (MSO). The 

evidence shows that 5th defendant who had conduct of the transaction on behalf of 

the defendants, was an Attorney and partner at MSO. 

 

307. There is no ambiguity in this clause that clearly described the role of MSO as agents 

for the Vendor. It is therefore not clear how the plaintiff arrived at the position that 

the 5th defendant held the money paid as deposit, as stakeholder.  

 

308. The plaintiff makes the argument that the 5th defendant acknowledged his role as 

stakeholder in an email which he sent to Mr. Saunders, Attorney for FCIB regarding 

another sale of land transaction. In that email, the 5th defendant wrote: “We cannot 

use the deposit in relation to this sale as we are holding it as stakeholders.  

We could forward the deposit from the first sale ($250k) if required but this would 

have to be on the basis that when we remit funds following the completion of sale #2 

on the 18th of April (or surely thereafter) that we can withhold $250k from those funds 
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in case there is a dispute with purchaser #1 with respect to that deposit.”[my 

emphasis] 

It seems to me that this email does not say or signify what the plaintiff is at pains to 

make it say or signify: that the 5th defendant recognised his role as stakeholder in 

relation to the deposit in the instant transaction. 

 

309. This is so, as the reference to the role of stakeholder by the 5th defendant in the said 

email, was clearly in respect of a different transaction described as “sale #2”. It is 

apparent that the 5th defendant, as stakeholder of the funds in the said “sale #2”, was 

providing for the contingency of having to pay the present deposit to the Purchaser 

should there be a successful challenge to its retention.  

 

310. In my view, the 5th defendant’s acknowledged recognition that the present deposit 

might be a source of dispute did not transform his role set out in the executed 

Agreement as “agent for the Vendor”, into one of a stakeholder, and he certainly owed 

no duty to the Purchaser of which he was in breach, when he negotiated the cheque as 

instructed by his client to pay same to the bank to defray the 6th defendant’s debt. 

 

311. This argument appears to be the plaintiff’s attempt to import into the executed 

Agreement what was suggested in negotiations pre-contract and abandoned: that the 

deposit would be held in escrow. A further attempt was sought to introduce it as such 

by an intimation made by Mr. d’Arceuil in an email to the 5th defendant on 10th 

February. In that 10th February email, Mr. d’Arceuil wrote to the 5th defendant 

regarding a possible amendment of the executed Agreement and referred to the 

$250,000 as an escrow payment.  
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312. It is worthy of note that when the 5th defendant asked for the basis of such description, 

Mr. d’Arceuil abandoned it saying that it was perhaps inapplicable to their transaction. 

And so it was, for nowhere in the Agreement did it say otherwise. 

It seems to me that the entire case of the plaintiff against the 5th defendant has its 

genesis in an email sent by Mr. d’Arceuil after the fact of contract, on 25th January, 

in which he alleged that he could not open the final version of the Agreement for 

execution; as aforesaid, he had acknowledged receipt thereof on the 22nd of January, 

the date of contract.  

 

313. In Mr. d’Arceuil’s ‘we are not contractual’ email, he set out a list of alleged 

deficiencies in the execution of the Agreement of 22nd January and requested that the 

5th defendant not negotiate the cheque paid as the deposit.  

 

314. The 5th defendant did negotiate the cheque after setting out in a reply email, the facts 

surrounding the signing of the Agreement and the payment of the deposit, justifying 

why he would negotiate the cheque.  

 

315. Some of the matters set out by the 5th defendant were that Mr. d’Arceuil who had 

sought to introduce a new term of possession was told in an email that his request had 

not been granted and not included in the final draft of the Agreement sent to him for 

approval. He acknowledged receipt with a terse “Many thanks” and did not inform the 

5th defendant that he could not open the email. 

 

316. It is apparent that the case of the plaintiff in this regard, is grounded on the said 

injunction by Mr. d’Arceuil which was disregarded by the 5th defendant.  

Per the executed Agreement, the deposit which was to be paid at the offices of MSO, 

was part of the purchase price, the parties understanding that what was left of the 
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plaintiff’s obligation, was the payment of the balance of $2.25 Million on the closing 

date.  

There was no provision for it to be held in escrow, as discussions of escrow payment 

were abandoned by the parties prior to the signing of the Agreement on 22nd January.  

Thus, Mr. d’Arceuil’s injunction if heeded, would have introduced a variation into the 

Agreement, as it would have altered the position of the position of MSO as recipients 

as agents of the Vendor who had received a deposit as part-payment under an executed 

Agreement.  

 

317. I daresay that the plaintiff could not unilaterally introduce an alteration of the 5th 

defendant’s role of agent to the Vendor to one of stakeholder, and Mr. d’Arceuil was 

not entitled to, or capable of doing so by his injunction. Therefore, in my judgment, 

the 5th defendant who was Attorney and partner in MSO, the contractual agent of the 

Vendors, was entitled to disregard it. 

 

2. Wrong or Improper Advice 

318. The plaintiff’s further case against the 5th defendant is that he wrongfully advised, 

and/or facilitated the defendants to renege or breach or fail to complete the contract 

between the parties.  

Straightaway, I will say that there is no scintilla of evidence to ground such a serious 

allegation against an Attorney. In the first place, the 5th defendant has maintained that 

in all these matters and at all material times, he acted under the defendants’ 

instructions. This was confirmed by the 1st defendant who acted on behalf of the other 

defendants.   

That would negate the plaintiff’s allegation that the act of termination of the contract 

by the defendants was at the instance or instigation of the 5th defendant or due to his 

wrong advice or facilitation.  
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319. No evidence was adduced to contradict the 1st defendant’s evidence that the 

enforcement of the forfeiture clause was the act of the defendants, as the 5th defendant 

acted under his instructions. Nor realistically could the plaintiff negate this assertion 

in the face of privileged communication between the 5th defendant and the 1st 

defendant, his client.  

 

320. In the absence of evidence to the contrary, or evidence of such wrongful advice or 

facilitation of an alleged wrongful act by the Purchaser, the court cannot find that the 

claim against the 5th defendant has any merit.  

In any event, having held that the forfeiture which led to the retention of the deposit 

by the defendants as agreed damages was not wrongful, but was in accordance with 

the default clause in the Agreement (Clause 10(2)), the said circumstance could not 

be evidence of the claim of breach of duty against the 5th defendant.   

This claim, like the others may be described as bogus and misconceived and must be 

discountenanced. 

 

Conclusion: 

321. I find no merit in the entire claim of the plaintiff on the facts.  

 

322. I have not found the matters raised by the plaintiff either in pleading or belatedly in 

argument, proven on the requisite standard of proof by a preponderance of the 

probabilities. This burden of proof lay on the plaintiff who asserted the matters, for he 

stood to fail “if no evidence at all were given on either side”, s. 85 of the Evidence 

Ordinance Cap 2.06.   
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323. The said matters that formed the crux of the plaintiff’s claim were: an Agreement 

allegedly executed in error, allegedly orally varied and relied upon to the plaintiff’s 

detriment, an Agreement allegedly requiring an amendment to be enforceable which 

amendment was allegedly wrongly withheld, an alleged wrongful termination and 

consequent alleged wrongful forfeiture of a deposit, and alleged loss following the 

alleged wrongful termination.  

None of these were established by any cogent evidence.  

 

324. It seems to me that this entire suit was commenced and prosecuted for the single 

purpose of retrieving the deposit of $250,000 forfeited under a written agreement that 

was duly executed by the parties and which the plaintiff admits was valid at the point 

of execution but insists, ceased to be valid in that form. 

 

325. It is curious that while the Purchaser (held to be the plaintiff) insisted that the 

Agreement was no good (as not reflecting what the parties had agreed, and 

furthermore, was incapable of performance), he failed to rescind it, but rather exerted 

his energies to substitute another agreement for it, by claiming that it was varied 

subsequently by the parties. 

 

326. The entire claim of the plaintiff fails and must be dismissed.  

 

327. I say this while recognising that in one thing, an order for rectification may be  

necessary, to correct the size of the parcel 60607/35 from 2.10 acres to 2.01 acres to 

accord with the parties’ intent. I will make an order accordingly.  

 

Counterclaim 
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328. The facts relating to the lodging of the caution by the plaintiff against parcels of land 

described as: 60607/35, 36, 47 Norway & Five Cays, Providenciales  to prevent third-

party dealings with the 2nd defendant with regard to them, is against the backdrop of 

a contract terminated by the defendants on the 27th of June 2016. The surrounding 

facts have already been set out in this judgment; however, certain salient matters must 

be rehearsed to facilitate the consideration of the issue of whether the said act was 

wrongful, or justified.  

 

329. The question of whether the plaintiff’s lodging of a caution was justified in the 

peculiar circumstances of the case is what exercises this court at this time, for any 

degree of justification may defeat the defendant’s counterclaim.  

 

330. Is the 2nd defendant entitled to its counterclaim made in respect of the caution that 

was lodged by the plaintiff on the 19th of September 2017 to prevent third-party 

dealings with the 2nd defendant with regard to the said parcels of land?  

It is the case of the 2nd defendant that the lodging of the caution by the plaintiff was 

wrongful, as the plaintiff had no registrable interest in the land, and therefore, had no 

reasonable cause to do so. 

 

331. To recapitulate, the caution was lodged under Section 127 of the Registered Land 

Ordinance (RLO), the relevant portion of which reads:  

“1. Any person who-  

(a) claims an unregistrable interest whatsoever in land or a lease or a charge… 

may lodge a caution with the Registrar forbidding the registration of dispositions of 

the land, lease or charge concerned and the making of entries affecting the same”. 
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332. When the plaintiff lodged a caution to forbid registration of dispositions and making 

of entries altogether, in respect of the parcels of land described as 60607/35, 36, 47 

Norway & Five Cays, Providenciales on the 19th of September 2016, he described his 

interest as one of Purchaser, and beneficial owner thereof.  

In his sworn affidavit in support of the caution, the plaintiff made these material 

allegations: that he was: “intended to be the Purchaser (or “Nominee”) and 

beneficially entitled in respect of an agreement signed as at January 22nd 2016 

between Ian Harrison, acting for himself and others and Mr Allan Hutchinson” 

That the Agreement “was also inchoate as it required further talks which were 

ongoing in respect of parcels 60607/35, 36, 47 Norway & Five Cays, 

Providenciales…” 

That he had “accepted with necessary changes the instrument signed by the Vendor 

with Mr, Hutchinson subject to [his] being enabled by the Vendor to discuss with the 

bank assumption of the debt… or liquidation of it to the extent of the consideration of 

the purchase and required amendments in keeping therewith”.  

 

333. The plaintiff further deposed that it was during the time of his discussions with the 

bank that the defendants had purported to terminate the agreement, sequestering the 

sum of $250,000. He further deposed that the said sum of US$250,000 was “originally 

intended to be a deposit but … became money held in trust”. He deposed also that the 

Vendor, had admitted that he was only a caretaker of the subject of the sale, but had 

“[refused] to complete the Sale and Purchase Agreement with necessary amendments, 

or return the money sequestered”. He further deposed that he allegedly repudiated the 

transaction relating to the 6th defendant for lack of accounts, and also discovered the 

misdescription of the size of the land contained in the agreement which made it 

flawed. Lastly, he alleged that he was in continued dialogue with the Vendor, and that 

it was his belief that he retained full beneficial rights in the parcels under reference.  
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334. I rehearse the fact that the caution was lodged on the 19th of September 2016, some 

three months after the plaintiff served a notice of termination on the 27th of June 2016. 

 

335. This is the chronology of events/matters following the letter of termination served by 

the 5th defendant to the plaintiff dated 27th June 2016: 

On 13th July 2016 Mr. d’Arceuil, sent a letter to the 5th defendant in which he stated 

among other things that the Agreement had been altered by, and between the parties 

and demanded an amended agreement in the circumstance.  

In that letter, he set out what he described as deficiencies ‘which could lead to 

breaches’, these were:  

a) the ownership of the Apex lands. He alleged that the Vendor was not the 

registered owner of the lands,  

b) the misdescription of the size of the land. He contended that required an 

adjustment of the purchase price, 

c)  that the parties had allegedly agreed that the plaintiff would assume the debt 

owed by the vendors at FCIB,  

d) that the lack of accounts of the 6th defendant, required a further reduction of 

the purchase price in respect of the sum allotted as goodwill.  

On 15th July, the 5th defendant wrote in reply, referring to the letter of termination, and 

providing references in the executed Agreement for the termination and responding to 

the matters raised by Mr. d’Arceuil’s letter.  

He stated emphatically that there would be no amendments to the Agreement as it was 

terminated on 27th June. 

On 17th July, Mr. d’Arceuil acting for the plaintiff, rejected the termination, asserting 

that it had no legal effect.  

The plaintiff however did not seek any redress for the termination which he rejected.  
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On 22nd August, Mr. d’Arceuil wrote to the 5th defendant under the heading of 

“Completion of Transaction Dock Direct Ltd et al as per Instrument Attached”, and 

sent therewith, a document described as “Amended Agreement for Sale” with the 

recital of: “This Agreement is made the 22nd day of January 2016/[1st April 2016] . 

The said document contained fourteen paragraphs of changes to the executed 

Agreement of 22nd January, including eleven material changes regarding the name of 

the Purchaser, the purchase price, the closing date, completion by assumption of debt, 

among others. 

On 26th of July, the 5th defendant as he had done on more than three occasions 

following the termination, advised Mr. d’Arceuil that the contract between the parties 

had been terminated. He also reiterated that the FCIB debt owed by the 6th defendant 

had been paid in full, and asked that the plaintiff be so advised. 

 

336. I have taken the trouble to set out the emails following the termination, to demonstrate 

that while the plaintiff per his Attorney insisted that there existed a contract which 

required variation upon the terms proposed by the plaintiff, the 5th defendant acting 

for the defendants, firmly rebuffed any such intimation, confirming the termination of 

27th June 2016. 

 

337. On the 19th of September when the plaintiff lodged the caution against the said  

properties describing himself as beneficial owner thereof, he did so against the 

backdrop of a terminated Agreement. The plaintiff, through Mr. d’Arceuil’s emails 

had purportedly ignored the termination without availing himself of any possible 

remedies. He had no reason to declare on oath that talks were ongoing between the 

parties, for there was no such communication between him and the Vendor, and he 

knew it. 
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338. To be sure, once the Purchaser signed the agreement and paid the deposit, a contract 

for sale having come into being, he acquired the right of a beneficial owner of the 

land, the defendants having a right to the purchase-money, a charge or lien on the 

estate for the security of that purchase-money, and a right to retain possession of the 

estate until the purchase-money was paid. This was so, especially as it was provided 

in the Agreement that possession was to be delivered upon the payment of the 

purchase price, see: Lysaght v Edwards (1876) 2 Ch D 449.  

Thus, if that had been the status quo at the time of the lodging of the caution, there 

would have been nothing improper about it, for the plaintiff as Purchaser would have 

indeed been the beneficial owner under a contract yet to be completed.  

However, such was not the circumstance as at 19th September 2016, for on that date 

of the caution, the defendants had already terminated the contract, in accordance with 

the provision of Clause 10(2) of the Agreement,  retaining the deposit paid under the 

Agreement as agreed damages.  

 

339. As I have already observed, the plaintiff’s deposition by affidavit that the parties were 

still in negotiations was false, as the defendant had rebuffed every attempt by the 

plaintiff to introduce new terms to a terminated contract. The plaintiff did not therefore 

possess any beneficial interest and lodged the caution without reasonable cause.   

 

340. The conduct of the plaintiff after the caution was lodged was not one of a man who 

considered himself entitled to property and who intended to vindicate his rights. After 

the caution was lodged in September 2016, it was in June 2017 that the Attorneys of 

the plaintiff served the defendant with a letter before action, and it was not until 

January 2018 that he actually commenced suit. 

 

341. The reasons for the delay are instructive. 
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According to Mr. d’Arceuil, the “Amended Agreement” he sent to the 5th defendant, 

was a “negotiating document” and that he expected it to bring the defendants to the 

table to discuss what he considered to be necessary amendments. These “necessary” 

matters, it must be noted were the matters proposed by Mr. d’Arceuil and contained 

in the document he titled “Amended Agreement”.  

His words sadly, were echoed by the plaintiff.  On the plaintiff’s own showing, after 

the caution was lodged, he met with the 1st defendant and demanded that he give him 

what he described as “proper papers” to take to the bank.  

Asked during cross-examination why he did not, after the caution, commence a suit 

to vindicate rights he may have believed himself to possess, his answers ranged from, 

he left everything to his lawyers, to, he was busy purchasing a small hotel, purchasing 

a boat for $2 million from South Africa, and getting new office premises. But the 

reason for lodging the caution was revealed in these most telling responses: “… I am 

there waiting, and there is a caution.  So I am waiting that they would come to me and 

said,[sic] all right, we need to do something about the caution, and you talk to me.”  

 “That's the only way I could get -- maybe that's the only way I could get them to talk 

to me.”  

 

342. It is manifest from these statements of the plaintiff given as answers to cross-

examination, that he lodged the caution, not because he believed himself at that point, 

to have any equitable interest in the land as he deposed in his affidavit, but, as was 

manifest from his admissions in cross-examination, he, being fully aware that a 

caution meant that there could be no dealings in the land, lodged the caution to use 

same as leverage to coerce the first defendant to give him an amended document in 

the terms he desired, (which he referred to as proper documents) rather than the terms 

of the executed Agreement he relied on to lodge the caution. There was thus no 

demonstration that the plaintiff believed that there was a serious case to be tried 
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between himself and the Vendor, see: Eng Mee Yong and Anor v. Letchumanan s/o 

Velayutham [1980] A.C. 331 PC  

 

343. In my judgment the caution was also not lodged in good faith, or for good cause, as 

by the plaintiff’s admission, it was not to vindicate his right as the Purchaser and 

beneficial owner he alleged himself to be, but to bring the defendants to their knees, 

for the purpose of bringing them to the table again to agree to a new Agreement on 

terms favourable to the plaintiff, even though the executed Agreement had been 

terminated. 

 

344. My conclusion therefore, by reason of the aforesaid matters, is that the 2nd defendant 

which was prevented from dealing with its land following the termination of the 

Agreement, a matter provided for under Clause 10(2) of the Agreement, has suffered 

loss. 

 

345. This loss, has been described as the Vendor’s inability to proceed with a contract with 

Newport Harbour Ltd in July 2017 for the sale of the 2nd defendant’s property. The 

terms included the payment of a deposit of US$240,000, and sixty equal instalments 

of US$35,833.33 ending in August 2022, after which the subject of the sale would be 

transferred to that party. 

 

346. The effect of the caution which was discovered, was that the defendants’ transaction 

with the third party was brought to a halt, and that it was only a rental agreement in 

August 2018 with an affiliate of the Newport Harbour Ltd: CBMS, for it to rent the 

second defendant’s properties at a monthly rental of its property at US$6,000 with a 

right to remove quarry at US$30 per truck that prevented total loss. This arrangement 

was to continue and the amounts paid under it, to be deducted from the purchase price 

of the transaction with Newport whenever that materialised. 
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347. It is my view that the said loss was suffered by the 2nd defendant by the wrongful act 

of lodging a caution without reasonable cause.  

 

348. The 2nd defendant is therefore entitled to the relief he seeks on his counterclaim in 

accordance with s. 131 of the RLO “Any person who lodges or maintains a caution 

wrongfully and without reasonable cause shall be liable, in an action for damages, at 

the suit of any person who has thereby suffered damage, to pay compensation to such 

person”.  The claim for damages to be assessed succeeds. 

 

349. To recapitulate, all the contriving by the plaintiff to introduce matters that should have 

been investigated and should have been discoverable by reasonable diligence pre-

contract for the purpose of defeating the sanctity of the contract properly entered into 

by the parties, is what has given rise to this suit. 

 

350.  I have not found the claim made out or found him entitled to any of the reliefs he has 

sought by his claim.  

 

351. The claim of the plaintiff fails and is dismissed in its entirety. 

 

352. The counterclaim succeeds, with damages to be assessed in due course. 

 

353. I make an order for the caution to be removed immediately. 

 

354. Costs to the defendants. 

 

Sgd. 

M.M. AGYEMANG CJ  


